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Intergovernmental Fiscal 
Relations Report 


N ACTION program for Federal, State and local 
governments designed to resolve conflicts be- 
tween them over taxation and to improve all 

intergovernmental relations in fiscal affairs has been 
laid before Secretary of the Treasury Morgenthau by 
the Committee on Intergovernmental Fiscal Rela- 
tions, it was announced at the Treasury Depart- 
ment today. 

The committee completed two years’ work by sub- 
mitting an exhaustive report analyzing existing prob- 
lems of Federal-State-local fiscal relations, stressing 
the importance of coordination and cooperation in 
dealing with these problems, and recommending spe- 
cific steps to be taken by governmental agencies of 
all three levels, some immediately and others when 
circumstances permit. 

Copies of the report are being submitted by Secre- 
tary Morgenthau to President Roosevelt, to the Gov- 
ernors of the States, and to members of the House 
Ways and Means Committee and the Senate Finance 
Committee. 

Establishment of a Federal-State Fiscal Authority 
to stimulate efforts toward better coordination of 
related fiscal functions of governments is one of the 
committee’s chief suggestions. The report presents 
a plan of organization for the Authority, calling for 
Congress to take the lead in providing legislative 
approval. Personnel of the Authority would consist 
of one member appointed by the President, one selected 
by a conference of delegates named by State Gov- 
ernors, and a third named by the first two. 

The three members of the committee, Dr. Luther 
Gulick, Dr. Harold M. Groves, and Dr. Mabel New- 
comer, were asked by the Secretary to reexamine the 
entire subject of intergovernmental fiscal relations, 
giving attention to both temporary wartime and per- 
manent peacetime aspects of the subject’s manifold 
questions. In making its report, the committee ex- 
plained to Secretary Morgenthau that its research 
program was curtailed because of wartime exigencies. 
Nevertheless, its inquiry into the field of interrelated 
governmental financial affairs has been one of the 
most vigorous and comprehensive ever made. 

The report lays the groundwork for possible legis- 
lative and administrative efforts to remedy a lengthy 
list of economic ills to which the diversity of govern- 
ment in this country has given birth. Included in 
the scope of the inquiry were the affairs of about 
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Cover Picture 


Robert L. Daughton is Chairman of the Ways and Means 
Committee for the House of Representatives. On March 30, 
1943 the Daughton Pay-As-You-Go tax bill was recommitted 
to the Ways and Means Committee. House leaders have been 
meeting in an attempt to effect a compromise between the 
various proposals for pay-as-you-go tax collection and tax 
abatement. The chief stumbling block still seems to be 
the amount of tax forgiveness or abatement. 
A compromise is expected. 


165,000 American governments “of all shapes, sizes, 
populations, and degrees of sovereignty,” the com- 
mittee observed. Conflicts between these 165,000 
jurisdictions, particularly conflicts growing out of 
revenue-raising enterprises, are numerous and many 
of them are deep-seated. 


The committee pointed out that President Roose- 
velt repeatedly had expressed the belief that “no 
really satisfactory tax reform can be achieved without 
readjusting the Federal-State-local fiscal relationship,” 
and Secretary Morgenthau asked the committee to 
direct its work toward that goal. 

In urging the importance of “coordination and co- 
operation rather than subordination and coercion” in 
attacking the intergovernmental problems, the com- 
mittee rejected the idea that “a group of specialists 
could draft a formula or a set of specifications to 
satisfy all parties and resolve all the conflicts.” 
Rather, it said, the unspectacular method of “nibbling” 
at the task, bit by bit, “promises most in the way 
of progress in what must be a cooperative venture.” 

Considered in much detail in the report are prob- 
lems of coordinating Federal and State taxes in the 
(Continued on page 265) 
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EFFECT OF THE RECENT 


STOCK DIVIDEND DECISIONS 


By GEORGE T. ALTMAN 


‘ ,' Y HEN the Supreme Court of the United 
States, in Helvering v. Griffiths, decided 
March 1, held tax-free under the Internal 

Revenue Code a dividend in common stock to holders 


‘of common stock, it read Eisner v. Macomber * into the 


Code but at the same time implied that Congress 
could, if it pleased, write Eisner v. Macomber right 
ought of the Code again. Any doubt in that respect 
was dispelled by its joint decision on April 5 in Helver- 
ing v. Sprouse and Strassburger v. Commissioner. 

In the Griffiths case the majority opinion was written 
by Mr. Justice Jackson. Reed, Frankfurter, Stone 
and Roberts concurred. Rutledge did not participate. 
Douglas, Black and Murphy dissented, holding 
(1) that Congress did not intend to codify Eisner v. 
Macomber and (2) that Eisner v. Macomber should 
be overruled. In the Sprouse and Strassburger cases 
the majority opinion, applying the rule of the Griffiths 
case, was written by Mr. Justice Roberts, and Stone, 
Douglas, Black and Murphy concurred. Rutledge 
again did not participate. Jackson, Reed and Frank- 
furter dissented, holding that the cases fell within the 
rule of Koshland v. Helvering,? which was a limitation 
on Eisner v. Macomber. Thus the very justices who 
as the majority in the Griffiths case read Eisner v. 
Macomber into the Code were ready, as the minority 
in the Sprouse and Strassburger cases, to thin Eisner v. 
Macomber down to a meaningless shadow. A study 
of the cases will make the point clear. 


Misleading Effect of Eisner v. Macomber 


Eisner v. Macomber, as stated above, involved a 
dividend in common stock to holders of common stock. 
The dividend was paid in 1916, when the statute in 
effect, the Revenue Act of 1916, expressly provided 
that a “stock dividend shall be considered income, to 
the extent of its value.” The decision of the Supreme 
Court, rendered in 1920, held that a stock dividend was 
not income, the statutory direction to the contrary not- 





252 U. S. 189, 1 ustc 7 32 (1920). 
*298 U. S. 441, 36-1 ustc J 9294 (1936). 
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An analytical study of the Supreme Courts 


decisions involving stock dividends from Eisner 


v. Macomber to the recently decided Sprouse 
and Strassburger cases. 





withstanding, and that not being income the statute 
could not make it such. Since it was not income it was 
not within the scope of the Sixteenth Amendment, 
which freed taxes on income from the constitutional 
requirement * of apportionment of direct taxes among 
the states according to population. As an unappor- 
tioned direct tax, therefore, the tax on stock dividends 
was held invalid. 

While the stock dividend involved in Eisner v. 
Macomber was one in common stock to holders of 
common stock, no attempt was made by the Court to 
limit its decision to that particular kind of stock divi- 
dend. Although it stated that it was considering the 
taxability of “bona fide stock dividends only,” it used 
the term “stock dividend” as if there were only one 
kind, or as if all stock dividends were birds of a feather, 
as far as thé question presented was concerned. Con- 
gress thereupon, in 1921, embodied in the statute what 
it considered the Court’s conclusion by providing that 
a “stock dividend shall not be subject to tax.” Con- 
gress could not let well enough alone; it had to codify 
the decision. Perhaps it thought it was stating the 
point more simply. Like a child it played with fire, 
the fire of judicial rhetoric, and it burned its fingers. 

But it did not feel the burn until 1936, fifteen years 
later. In Koshland v. Helvering, decided in that year, 
there was involved the basis of preferred stock on 
which a dividend in common had been paid. The 
Supreme Court held that the dividend was income 
because it changed the stockholder’s proportionate 
interest in the corporation, and that as a result the 
basis of the preferred stock could not be reduced by 
allocation of a portion thereof to the dividend stock. 


3 Constitution, Art. 1, § 9, ] 4. 
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The fact that the dividend was tax-free because of 
the statutory exemption of stock dividends was held 
immaterial. The dividend was income and could not 
therefore be treated as a return of capital, and no statu- 
tory provision required the allocation of basis be- 
tween them. 


The Zero Basis Rule 


‘The damage to the revenue resulting from this deci- 
sion is obvious. If the dividend stock had been sold 
it was allowed an allocated basis under the Treasury 
regulations. Yet the basis of the original stock in 
respect of which it was distributed could not be re- 
duced accordingly. The question then arose as to 
the proper basis of the dividend stock in cases not 
closed by the statute of limitations. Clearly the stock 
had no cost in the ordinary sense of that term. Nor, 
if it was income, could any portion of the basis of 
the original stock be allocated to it. Nor was any 
other basis prescribed by the statute. In such cases 
the proper basis, it had been thought, was fair market 
value at time of acquisition.t But that would have 
the effect of permitting escape from taxation alto- 
gether of the value of such stock at time of receipt if 
received while the exemption of stock dividends was 
in the statute. To close this gap in the law the 
Supreme Court gave birth to the zero basis rule. 

That happened in Helvering v. Gowran,’ in 1937. 
The stock involved there was preferred stock received 
as a dividend by holders of common stock when the 
corporation already had both preferred and common 
outstanding. There being as a result of the dividend 
a change in the proportionate interest of the recipient 
stockholders in the corporation, the dividend was held 
to be income. Because of the statutory exemption of 
stock dividends, the dividend was nevertheless ex- 
empt, as a dividend. But for the purpose of deter- 
mining gain on a sale of the dividend stock the Court 
accepted the Government’s suggestion that, the stock 
having cost nothing and having been received tax-free, 
its basis was zero. In this manner some revenue was 


salvaged from the wreckage caused by the Koshland 
case. 


Revision of the Statute 


Congress had already, just a month after the deci- 
sion in the Koshland case, begun action itself to rem- 
edy the situation. It terminated the blanket 
exemption of stock dividends and replaced it with the 
following provision: 

“A distribution made by a corporation to its shareholders 
in its stock or in rights to acquire its stock shall not be treated 
as a dividend to the extent that it does not constitute income 


to the shareholder within the meaning of the Sixteenth Amend- 
ment to the Constitution.” ® 





* Hartley v. Commissioner, 295 U. S. 216 (1935). 
§ 302 U. S. 238 (1937). 
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In 1939, about a year and a half after the Gowran 
decision inaugurating the zero-basis rule, Congress 
enacted comprehensive basis provisions restoring 
allocation of basis between original and dividend 
stock in all cases in which the dividend was tax-free, 
except where the basis rule of the Koshland or Gowran 
decision had already been applied and the case was 
closed.’ 

Thus the Koshland and Gowran decisions were rele- 
gated to history except for the principle which they 
established that a stock dividend is income within the 
meaning of the Sixteenth Amendment if the resulting 
interest of the recipient stockholder in the corporation 
is proportionately different, in other words, propor- 
tionately greater, than it was before the distribution. 
In both of those cases the facts disclosed such a pro- 
portionate change. In the Koshland case the dividend 
was one in common stock to the holders of preferred, 
and in the Gowran case the dividend was one in pre- 
ferred to the holders of common where both common 
and preferred were already outstanding. The word- 
ing of the Koshland opinion, however, was, like that 
of Eisner v. Macomber, broader than its facts. It con- 
tained, in particular, the following sentence: 


“On the other hand, where a stock dividend gives the stock- 
holder an interest different from that which his former stock 
holdings represented he receives income.” 


In that sentence it failed to say “proportionately dif- 
ferent”; it just said “different.” With the statute 
now providing that a stock dividend was taxable if 
it constituted income the Treasury Department be- 
lieved when it read that sentence that it had discovered 
a gold mine, and immediately began digging. 





® Revenue Act of 1936, sec. 115(f)(1); now I, R. C. sec, 115(f) (1). 
™Revenue Act of 1939, sec. 214, adding sec. 113(a)(19) to the 
Internal Revenue Code. 
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“Different” ; just “different.” That word became the 
open sesame, the magician’s wand. The microscopic 
study to which the word was subjected is reminiscent 
of the Talmudists. It was just such laboring over a 
word which drove Othello to crime. Shakespeare 
could have forecast the end to which it would lead 
the Treasury Department. 

Even in Eisner v. Macomber there was forewarning. 
The Court there, referring to the dividend involved of 
common stock to holders of common stock, stated as 
follows: 

“In order to make the adjustment, a charge is made against 
surplus account with corresponding credit to capital stock 
account, equal to the proposed ‘dividend’; the new stock is 
issued against this and the certificates delivered to the existing 
stockholders in proportion to their previous holdings. This, 
however, is merely bookkeeping that does not affect the 
aggregate assets of the corporation or its outstanding liabili- 
ties; it affects only the form, not the essence, of the ‘liability’ 
acknowledged by the cerporation to its own shareholders, and 
this through a readjustment of accounts on one side of the 
balance sheet only, increasing ‘capital stock’ at the expense of 
‘surplus’; it does not alter the pre-existing proportionate in- 
terest of any stockholder or increase the intrinsic value of 


his holding or of the aggregate holdings of the other stock- 
holders as they stood before.” 


The word “proportionate” stands out there as the 
principal signpost. While the Court there spoke of 
stock dividends as if they were all alike it was evident 
that it had in mind as a true stock dividend one which 
did not alter the proportionate interest of the recipient 
stockholder in the corporation or otherwise increase 
his interest. Thus Eisner v. Macomber, while restricted 
in its facts to a dividend in common stock distributed 
to holders of common stock, and generalized in its 
terms to include apparently all stock dividends, it em- 
braced in its rationale those stock dividends, regard- 
less of the change in form which they effected in the 
recipient stockholder’s interest in the corporation, 
which did not effect a change in the “proportionate 


interest” or “intrinsic value” represented by his 
holdings. 


The Sprouse and Strassburger Cases 


The Treasury Department nevertheless proceeded 
to make the most of the word “different” in the Kosh- 
land opinion. In Helvering v. Sprouse there was in- 
volved a corporation with voting and non-voting 
common stock, all $100 par, and a 10 per cent dividend 
in the non-voting stock to the holders of both the 
voting and non-voting stock. The voting and non- 
voting stock shared alike in dividends and would share 
alike in the assets of the corporation on dissolution. 
The only difference between them was in the matter 
of voting power, and the voting power was held by 
the same stockholders, and in the same proportion, 
after the distribution as it was before. But the in- 
terest of each of those stockholders had now taken a 
different form: all of his voting power was now concen- 





EFFECT OF RECENT STOCK DIVIDEND DECISIONS 253 


trated in 10/11 of his stock. It was as if the voting 
power of 1/11 of his stock had been lifted therefrom and 
transferred to the remainder of his stock. He had the 
same proportionate interest in assets and dividends 
as before, and the same proportionate voting power, 
but that voting power was now concentrated on 10/11 
of his stock. Upon the strength of that difference the 
Treasury Department, under the supposed cover of 
the Koshland case, declared the dividend to be income 
and thus sallied forth to what amounted to a flank 
attack upon Eisner v. Macomber. 

In Strassburger v. Commissioner the facts were simi- 
lar. There, there was only common outstanding, and 
all held by a single stockholder. He had the corpo- 
ration distribute to him as a dividend 50 shares of 
non-voting cumulative preferred. There was no 
change, obviously, in his proportionate interest in the 
corporation, as to either assets or dividends; nor was 
there any change in his voting power. But his hold- 
ings were now “different.” A part of his stock now 
was of a kind which he did not have before. Again 
the Treasury Department seized upon the word “dif- 
ferent” in the Koshland case and declared the dividend 
to be income. 

In both the Sprouse and Strassburger cases the Board 
sustained the Government. After what Eisner v. 
Macomber did to Congress it is not surprising that the 
Board was taken in by Koshland v. Helvering. In the 
Sprouse case the Ninth Circuit reversed the Board, 
while in the Strassburger case the Second Circuit, one 
judge dissenting, affirmed. After some difficulty, the 
Supreme Court granted certiorari in both cases. 


The Griffiths Case 


In the meantime, after the circuit court decision in 
the Sprouse case and before that in the Strassburger 
case, the Commissioner initiated a frontal attack on 
Eisner v. Macomber by issuing a notice of deficiency 
to one Sylvie R. Griffiths asserting a tax on a dividend 
in common stock received on common stock. The 
taxpayer, of course, petitioned the Board, and the 
Board, unable to find any difference in the taxpayer’s 
stock holdings resulting from the dividend had no 
alternative but to sustain the taxpayer.® The Second 
Circuit affirmed in open court, simply citing Eisner v. 
Macomber. The Commissioner, of course, was not 
interested in the tax involved ; he was only paving the 
way for a reconsideration of Eisner v. Macomber by the 
Supreme Court. The Supreme Court, which had already 
granted certiorari in the Sprouse and Strassburger cases, 
consented to hear the Griffiths case also solely because 
of the importance of the issues which that case by 
itself presented. 


842 B. T. A. 484 (under name of John M. Keister v. Commissioner ) 
and B. T. A. memorandum opinion, CCH Dec. 11,665-G, respectively, 
The Board is now, of course, the Tax Court. 

°B. T. A. memorandum decision, CCH Dec, 12,433-D, 
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Obviously if Eisner v. Macomber were overruled and 
the Government therefore sustained in the Griffiths 
case, the Government would necessarily be sustained 
in the Sprouse and Strassburger cases also. On the 
other hand, if the taxpayer were sustained in the 
Griffiths case the Sprouse and Strassburger cases would 
still be open. Asa result, the Griffiths case was con- 
sidered and decided first. In all three cases the tax- 
payer was sustained. 

In the Griffiths case there were two issues: (1) what 
did Congress intend when it changed section 115(f) 
of the revenue act in 1936 to exclude from taxable in- 
come only such stock dividends as did not “constitute 
income to the shareholder within the meaning of the 
Sixteenth Amendment to the Constitution” ; (2) if the 
intention was just what the section said, without 
reference to the current opinion as to what it meant, 
then in the present opinion of the Supreme Court is 
a stock dividend in common stock to holders of com- 
mon stock, income within the meaning of the Sixteenth 
Amendment? The Supreme Court, by deciding under 
the first issue that what Congress intended when it 
used the term “income within the meaning 
of the Sixteenth Amendment” was income as then de- 
fined, in other words, Eisner v. Macomber, avoided a 
reconsideration of Eisner v. Macomber under the 
second issue. 

As already pointed out, Douglas, Black, and Murphy 
dissented, holding that Congress intended just what it 
said and that Eisner v. Macomber should be overruled. 
Frankfurter was among the concurring justices, al- 
though in a separate concurring opinion in Graves v. 
O’Keefe, not so long back,’® he had said: 


“But the ultimate touchstone of constitutionality is the 
Constitution itself and not what we have said about it.” 


Certainly Congress was aware of that basic principle 
when it used the term “income within the 
meaning of the Sixteenth Amendment.” Had it meant 
Eisner v. Macomber it could have said so. Had it 
meant any particular interpretation of Eisner v. 
Macomber it could have stated it. One look at the 
Code would convince anyone that Congress would 
not have been deterred by the number of words neces- 
sary. If it had enacted Eisner v. Macomber verbatim 
it would have added but a ripple of rhetoric to the 
verbose, abstruse and tangled torrent of words which 
is the Code. Why it had to refer to the Sixteenth 
Amendment if it intended to be bound by that amend- 
ment’s current interpretation is beyond understand- 
ing. The reference could have had no valid purpose 
but to leave the constitutional issue open. It is clear 
that the majority of the Court, in its Griffiths decision 
desired nothing but to evade the issue. 





1 306 U. S. 466 (1939). 
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The Court did indicate that it did not want to create 
the inevitable injustice of the retroactive application 
of an overruling decision. But Congress has always 
been ready to remedy such a situation. Thus the Public 
Salary Tax Act prevented retroactive application of 
Graves v. O’Keefe. Were the effect of retroactivity a 
proper consideration then no decision on a question of 
federal power could be overruled. A constitutional 
amendment would be necessary to correct every error 
on such a question by the Supreme Court. The Supreme 
Court has never before evinced a desire for such a 
canonization of error on fundamental issues. 


Effect of the Decisions 


What the Court in the Griffiths case really did was 
to pass the buck to Congress. That is obvious from 
the hints contained in the opinion that Congress could, 
if it liked, overrule Eisner v. Macomber. 
Eisner v. Macomber the Court stated: 


“This decision was by a divided Court, Justices Holmes and 
Brandeis each writing a dissenting opinion, in which respect- 
ively Justices Day and Clarke joined. It was promptly 
criticized.” 
That was as far as the Court went in the Griffiths case 
in speaking its mind about Eisner v. Macomber. The 
three justices who dissented, however, Douglas, Black, 
and Murphy, added their own criticism of Eisner v. 
Macomber, openly and directly. Moreover, they let it 
be known that as far as Eisner v. Macomber was con- 
cerned the majority felt as they did; for the dissenting 
opinion, written by Mr. Justice Douglas, began with 
the statement: “Eisner v. Macomber dies a slow death.” 

Furthermore, Jackson, Reed and Frankfurter, who 
concurred in the opinion of the Court in the Griffiths 
case, dissented in the Sprouse and Strassburger deci- 
sion, stating in effect that Eisner v. Macomber should 
be limited to its precise facts. Thus while reading 
Eisner v. Macomber into the Code they were willing to 
destroy its rationale, to tear away its flesh and leave 
nothing but bleaching bones to taunt Congress again 
for trying to codify the Court’s opinions when it could 
leave well enough alone. 


The effect of the Griffiths, Sprouse and Strassburger 

cases seems then to be twofold: 

1. Congress has the power to tax all stock divi- 
dends, as income within the scope of the Sixteenth 
Amendment. 

2. By virtue of Section 115(f)(1) of the Internal 
Revenue Code, only those stock dividends are 
now subject to tax which give the recipient stock- 
holder an interest in the corporation propor- 
tionately different from what he had before, in 


other words, an interest greater than he had 
before. 


Referring to 


(Continued on page 261) 
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The Rationale of Wartime Amortization 


By ROBERT S. HOLZMAN 


mittee hearings on the 1940 excess profits tax 

bill stated: “Mr. Hitler adopted a very sound 
and, I think, a useful provision. In 1933 he said: 
‘Gentlemen, we will let you write off over three years 
the plant you are going to build to-day.’ I think that 
provision was probably more instrumental than any- 
thing else in getting private industry built up to the 
point where it produced his present machine.” ? 

It is no secret that this country was not industrially 
ready for turning out the sinews of war when the de- 
mand came; and this statement is a definite reason 
why. The amortization of emergency facilities was 
not written into our law until the passage of the Second 
Revenue Act of 1940.? 

At the time of the junior World War, Congress 
saw the need of an amortization deduction to induce 
private capital to invest in the war effort. “In the 
case of buildings, machinery, equipment, or other 
facilities, constructed, erected, installed, or acquired, 
on or after April 6th, 1917, for the prosecution of the 
present war, and in the case of vessels constructed 
or acquired on or after such date for the transportation 
of articles or men contributing to the prosecution of 
the present war, there shall be allowed a reasonable 
deduction for the amortization of such part of the cost 
of such facilities or vessels as has been borne by the 
taxpayer, but not again including any amount other- 
wise allowed under this title or previous Acts of 
Congress as a deduction in computing net income.” ® 

This language was unchanged in the 1921 Act, ex- 
cept for the significant fact that the phrase “prosecu- 
tion of the present war” was restricted by the suffix 
“against the German people.” * This section applied 
to corporations, but a similar provision applied to 
individuals.» The terminology obviously was too 
vague to be very helpful. The former chief of the 
amortization section of the Bureau of Internal Rev- 
enue and his chief engineer later testified: “The 
amortization provision of the tax law in World War 
days was very brief. It merely provided that in the 
determination of taxable income there be a reasonable 
allowance for amortization of the cost of facilities ac- 
quired for the production of articles contributing to 
the prosecution of the war. The responsibility for 
interpreting the law was placed in the Treasury De- 


Statement of Ellsworth C. Alvord. ‘‘Report On The Joint Hear- 
ings Before The Committee On Ways And Means... And The 
Committee On Finance’’, page 304. 

*October 8th, 1940. 

* Revenue Act of 1918, Section 234(a) (8). 

* Revenue Act of 1921, Section 234(a) (8). 

5 Revenue Act of 1918, Section 214(a) (9). 
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partment It was the duty of the Government 
engineers to verify the data presented and recommend 
allowances or disallowances in accordance with their 
findings.” ® 

This law was held to be a relief provision and ac- 
cordingly subject to liberal construction.’ With re- 
spect to the present law, “section 23(t) and 124, 
Internal Revenue Code, are definite relief provisions 
for the benefit of those taxpayers acquiring facilities 
which are in excess of normal production require- 
ments,” according to one eminent authority.® 

The Ways and Means Committee of the House first 
presented its recommendation for an amortization 
deduction on August 28th, 1940: “The extension of 
existing facilities is a necessary and vital part of the 
national defense program. To obtain the needed facili- 
ties will require the investment of hundreds of mil- 
lions of dollars. Your committee has been informed 
by the Advisory Commission to the Council of Na- 
tional Defense that substantial amounts of private 
capital will not be invested in the construction of 
such facilities unless corporations are assured, in view 
of the fact that such facilities will be of use chiefly 
only (sic) during the period of national emergency, 
that they will be permitted to amortize the cost thereof 
over a shorter period than would be permitted under 
the depreciation provisions of the Internal Revenue 





6 ‘*Report On The Joint Hearings’’, etc., page 228. 
7 Manville Jenckes Co., 4 BTA 765 [CCH Dec. 1611] (A). 
8 Montgomery, ‘“Tax Determination And Returns’’, page 754. 
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Code. Under the bill, accordingly, a corporation is 
allowed a deduction for normal and excess profits tax 
purposes for the amortization of certain facilities, 
which are certified by the Advisory Commission to the 
Council of National Defense and either the Secretary 
of War or the Secretary of the Navy as necessary in 
the interest of national defense during the present 
emergency.” ® 

The Senate Finance Committee concurred in this 
recommendation, changing only the date after which 
facilities would be subject to amortization: “The 
dividing line for the application of the amortization 
provisions with respect to facilities has been changed 
from the date June 10th, 1940, as provided in the 
House bill, to January Ist, 1940.”7° The Senate re- 
ceded from this position in conference, however.” 


As finally passed, the Act provided: “Every corpo- 
ration, at its election, shall be entitled to a deduction 
with respect to the amortization of the adjusted basis 
of any emergency facility (as defined in subsec- 
tion (e)), based on a period of sixty months. Such 
amortization deduction shall be an amount, with re- 
spect to each month of such period within the taxable 
year, equal to the adjusted basis of the facility at the 
end of such month divided by the number of months 
(including the month for which the deduction is com- 
puted) remaining in the period. Such adjusted basis 
at the end of the month shall be computed without 
regard to the amortization deduction for such month. 
The amortization deduction above provided with re- 
spect to any month shall, except to the extent provided 
in subsection (g) of this section, be in lieu of the de- 
duction with respect to such facility for such month 
provided by section 23 (1), relating to exhaustion, 
wear and tear, and obsolescence. This sixty-month 
period shall begin as to any emergency facility, at the 
election of the taxpayer, with the month following 
the month in which the facility was completed or 
acquired, or with the succeeding taxable year.” ?* The 
opening words, “every corporation,” were widened to 
“every person” in the latest version.” 


Emergency Facility Defined 

“Emergency facility” embraces “any facility, land, 
building, machinery, or equipment, or part thereof, 
the construction, reconstruction, erection, installation, 
or acquisition of which was completed after Decem- 
ber 31st, 1939, and with respect to which a certificate 
under subsection (f) has been made.” ** It should 
be noted that land is included, whereas under the 1918 


Act only property of a kind or character similar to 





®°H. R. Report # 2894, 76th Congress, 3rd Session. 
10 Senate Report # 2114, 76th Congress, 3rd Session. 
11H. R. Report # 3002, 76th Congress, 3rd Session. 
2 Second Revenue Act of 1940, Section 302. 

13 Revenue Act of 1942, Section 155(a). 

14 Internal Revenue Code, Section 124(e)(1). 
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“buildings, machinery, and equipment” was covered, 
a classification held not to include land.’® 


Allowance of Amortization Not Automatic 


It must be emphasized that the allowance of this 
amortization deduction is not automatic. A certificate 
of necessity must be applied for and obtained, and 
the applicant must make a statement of his election 
to take an amortization deduction in lieu of deprecia- 
tion at the time he files his income tax return for the 
period embracing the date when the facility was com- 
pleted or acquired.”® 


The application for a certificate of necessity must 
be filed within six months after the beginning of the 
construction, erection, or installation of the facilities, 
with certain exceptions. Facilities acquired by a 
corporation between December 31st, 1939 and June 
11th, 1940 may be the subject of an application filed 
by April 21st, 1943; the time limit for facilities ac- 
quired after December 31st, 1939 by taxpayers other 
than corporate ones is April 21st, 1943 or a date six 
months after the acquisition of the facility, whichever 
is later.1”7 It is strongly recommended that interested 
taxpayers watch this April 21st, 1943 date, inasmuch 
as there is a bill pending that would extend this date 
to September 15th, 1943. 

The application itself is an elaborate form ?® of at 
least ten pages: supplementary schedules, appendices, 
and exhibits may make the application as submitted 
be a considerably larger entity. Required information 
includes details as to the products to be manufactured 
or the services to be rendered by the facilities; prime 
and sub-contracts held; analysis of shipments by prei- 
erence ratings; an interrogatory as to what consid- 
eration had been given to conversion of existing 
facilities or sub-contracting ; priority ratings assigned 
to the project; production and employment data be- 
fore and after facilities were acquired; previous ap- 
plications filed; detailed list of the facilities, with 
costs; blue prints with the facilities keyed into a de- 
scriptive listing; and any data bearing on the need 
for the acquisition of these facilities (such as letters 
from governmental agencies, requesting that addi- 
tional facilities be acquired to speed up deliveries). 


When to File 


The application has to be filed with the Under Sec- 
retary of War or the Under Secretary of the Navy 
(depending upon which service is concerned with the 
work to be done), marked for the attention of the 
Tax Amortization Section. 





% S, M. 2062A [V-1 CB 246]. 

1% Internal Revenue Code, Section 124(b). 

1 Internal Revenue Code, Section 124(f) (3). 
% Form TAS-21. 
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The yardsticks to be applied by the respective Tax 
Amortization Sections for the determination of 
whether a “necessity” exists appear in “Regulations 
Prescribed By The Secretary of War And The Secre- 
tary Of The Navy, With The Approval Of The Presi- 
dent, Governing The Issuance Of Necessity Certificates 
Under Section 124 (f) Of The Internal Revenue 
Code.” ?® An item will be deemed necessary if it: 


“(i) is essential to the armed forces of the United 
States or auxiliary personnel, including the 
civilian defense ; 


(ii) is intended for any nation which may be fur- 
nished supplies under any act of Congress or 
any authorization of the President, or 

(iii) has only civilian use, but such use (1) will 
contribute to the release of supplies required 
in the interest of national defense; (2) is nec- 
essary for the operation of defense facilities; 
or (3) is otherwise in the interest of national 
defense; provided that any certification of 
facilities used for the production of purely 
civilian supplies should conform to policies of 
the War Production Board, or any other ap- 
propriate defense agency.” ”° 


The necessity certificate itself is a brief communica- 
tion addressed to the Commissioner of Internal Rev- 
enue. It identifies the taxpayer and the facilities, and 
then states: “It is hereby certified that the facilities 
described in the attached Appendix A (consisting of 

pages ...) are necessary in the interest 
of national defense during the emergency period, up 
to % of the cost attributed to the construction, 
reconstruction, erection, installation or acquisition 
thereof, and that the application for this Certificate 
was filed on .......... 194...” This certification, 
it should be noted, merely covers the need for the 
facility. “The certifying authority will not certify the 
accuracy of the cost of any facility or any date rela- 
tive to the construction, reconstruction, erection, in- 
stallation or acquisition thereof.” 7? 


Sponsors of Amortization 


The amortization provision had an imposing array 
of sponsors, including the Secretaries of War, the 
Navy, the Treasury, and Commerce. Chiefs of gov- 
ernmental departments concerned with procurement 
were only too anxious to assure industry that expan- 
sion for defense purposes could be treated as a definite 
business expense. Mr. Stimson posed the issue 
neatly: “Risks are inherent in any business enter- 
prise. Industry may be expected to undertake normal 





” Form TAS-32. 
» Article 3a of the form TAS-32. 
Form TAB-16. 


= “Regulations Prescribed By The Secretary Of War And The 


Secretary Of The Navy’’, May 22nd, 1942, Article 5b. 
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risks. But the risk to industry of undertaking at the 
request of the Government to expand plant capacity 
at industry’s own expense and of then being left, upon 
a sudden cessation of the emergency, with these ex- 
panded facilities useless, is one that is entitled, in my 
opinion, to special consideration If a man is 
obliged to build a factory which he can only use in 
the emergency, such as we are now in, and is only 
allowed the amortization over a period, we will say, 
of twenty years, then if the emergency ceases in three 
or four or five years, he is in trouble.” 7 


Secretary Jones, of course, was more concerned with 
finance than with procurement. A year and a half 
later, he testified: ‘We would like to get the industry 
to borrow the money, or to furnish the money, take 
the amortization and own the facilities, which it cannot 
afford to do if it must amortize over a period of 20 or 
15 years. If a man owns the facilities he is more apt 
to take better care of them It would be a lot 
better for the Government if the industry could be 
persuaded to put these facilities in and let us furnish 
the money on liberal terms, if necessary, and let them 
amortize those facilities, depreciate them, over a 5-year 
period. As itis, we are putting in the facilities, several 
hundred million dollars in the steel plants alone, and 
when it is all over we are going to own something 
here, something there, in each plant.” *4 


The Reasons for Amortization 


The Government had another very real reason for 
wanting to induce private industry to take care of 
expansion for the war effort. Until one week 
prior to Pearl Harbor, “private capital had invested 
$1,166,000,000 in war facilities, and the United States 
Government, through defense-plant loans, direct grants 
of E. P. F. contracts, had invested $5,067,000,000.”’ *° 

More timely figures, obviously, are not available, 
but as the amortization deduction is only allowed to 
the extent that Government funds are not used, indus- 
try has a decided incentive to finance itself. This, in 
turn, evokes another advantage for this plan: liberal 
amortization rights make Government contracts at- 
tractive to a greater number of manufacturers, and 
the resultant competition for orders tends to prevent 
excessive prices, which might even escape the various 
re-negotiation legislation. 

It has been argued by opponents of this theory that 
a taxpayer may gain too great an advantage: he may 
still be able to use a facility after it is written off over 
the 60-month period. Such continued use might be 
very expensive to the taxpayer: he would be produc- 

(Continued on page 296) 





23 “‘Report On The Joint Hearings’’, etc., page 23. 

*% ‘‘Hearings Before The Committee On Finance On H. J. Res. 
257’, page 2. 

% ‘‘Hearings Before The Committee On Finance On H. J. Res. 
257’", page 15. 








































































































































































































Federal Taxation of Insurance Companies 
Other Than Life or Mutual 


By CHARLES W. TYE 


Mr. Tye’s article in the April issue of TA XES—The Tax Magazine entitled “Federal 


Income Taxation of Insurance Companies Other Than Life or Mutual” sketched the 

historical background and the recently enacted statutory provisions covering such 

taxation of such companies. Since that time the Commissioner’s regulations inter- 

preting various statutory provisions have been promulgated and this article will sup- 

plement the previous article in the light of these regulations. Mr. Tye is Tax Counsel 
and Head of the Tax Department of Maryland Casualty Company. 


of the Code do clarify certain ambiguities which 
exist under the specific statutory provisions. 
Preliminarily, the regulations state that since Section 
204 provides that the underwriting and investment 
exhibit of the annual statement approved by the Na- 
tional Convention of Insurance Commissioners shall 
be the basis for computing gross income; and since the 
annual statement is made on the calendar year basis, 
the returns must also be made and filed on the cal- 
endar year basis. Thus, it is not possible to adopt a 
fiscal year basis for tax purposes. This change in the 
language is merely declarative of the existing situa- 
tion; however, since the prior regulation provided 
‘“* * * since the annual statement is rendered on 
the calendar year basis, the first returns under Section 
204 will be for the taxable year ending December 31, 
me ee oe 
The regulations also provide, and clarify for the 
first time, the treatment to be accorded return pre- 
miums under a rate credit or retrospective rating plan 
based on experience. The regulations permit such 
return premiums to be included in unearned premiums, 
which is of considerable importance in the computa- 
tion of earned premiums since, as heretofore noted in 
my prior article, the increase in unearned premiums is 
deductible from gross premiums. The new regulation 
provides in this regard “* * * In computing ‘pre- 
miums earned on insurance contracts during the tax- 
able year’ the amount of the unearned premiums shall 
include * * *, (2) liability for return premiums 
under a rate credit or retrospective rating plan based 
on experience, such as the ‘War Department Insur- 
ance Rating Plan’, and which return premiums are 
therefore not earned premiums. * * *” Also, in 
connection with the computation of earned premiums, 
the regulations provide that in computing losses in- 
curred the determination of unpaid losses at the close 
of each year must represent actual unpaid losses as 
nearly as it is possible to ascertain them, i. e., by the 
companies’ trained investigators. 


sk REGULATIONS interpreting Section 204 
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The regulation, interpreting Section 204(c)(5) of 
the Internal Revenue Code which permits insurance 
companies an additional deduction for losses from 
capital assets sold or exchanged in order to obtain 
funds to meet abnormal insurance losses and to pro- 
vide for the payment of dividends and similar distribu- 
tions to policyholders, does not specifically answer 
two rather important questions left unanswered by 
the statute. First, whether specific identification of 
assets sold is required; and, second, what is meant by 
abnormal insurance losses so as to make operative 
this new statutory provision. The regulations merely 
provide: 

Regulation 103, Sec. 19.207-4 (1942) (Added by T. D. 5235, 
March 1, 1943). 


“(g) * * * Capital assets are considered as sold or ex- 
changed to provide for the funds or payments specified in 
Section 207 (b) (4) (F), to the extent that the gross receipts 
from the sale or exchange of such assets are not greater than 
the excess, if any, for the taxable year of the sum of dividends 
and similar distributions paid to policyholders, and losses and 
expenses paid over the sum of interest, dividends, rents, and 
net premiums received. If, by reason of a particular sale 
or exchange of a capital asset, gross receipts are greater than 
such excess, the gross receipts and the resulting loss should 
be apportioned and the excess included in capital losses subject 
to the provisions of Section 117. Capital losses actually used 
to reduce net income in any taxable year may not again be 
used in a succeeding taxable year as an offset against capital 
gains in that year and for that purpose a special rule is set 
forth for the application of Section 117 (e). * * *” 


The examples set forth in the regulations illustrat- 
ing the foregoing, use terminology which would in- 
dicate that sales or exchanges must have been intended 
to be made “in order to obtain funds to meet abnormal 
insurance losses and to provide for the payment of 
dividends and similar distributions to policyholders.” 
Further, since the “gross receipts from sale” is the 
test, it would seem necessary to identify the assets 
sold at a loss, the gross receipts from which, in apply- 
ing the statutory formula, determine whether excess 
losses are available as offsetting items. Perhaps this 
identification is not required if there are, for example, 
abnormal losses and the gross receipts from sales of 
securities either before or after the abnormal loss 
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situation develops meet the statutory formula. This 
should be the rule. That is, if after applying the 
formula the gross receipts are not greater than the 
“excess,” it should be considered that capital assets 
were sold to meet abnormal losses, etc., irrespective 
of the time of the sale or exchange in relation to these 
specified purposes and regardless of whether the sale 
or exchange was voluntary or involuntary. Of course, 
preliminarily, it must be determined whether funds 
were needed for the specified purposes before excess 
losses could be utilized. The regulations do not spe- 
cifically define what is meant by abnormal losses, 
although the various committee reports indicate that 
losses in a given year over and above the preceding 
five years experience would be considered abnormal 
for purposes of this new statutory offsetting loss 
provision. 


With respect to the gross income of insurance com- 
panies taxable under Section 204 of the Code, the 
regulations presumptively adopt the underwriting and 
investment exhibit of the annual statement approved 
by the National Convention of Insurance Commis- 
sioners to the extent it is not inconsistent with the 
provisions of the Internal Revenue Code. The regu- 
lations provide, however, that gross income does not 
include the increase in liabilities during the year on 
account of reinsurance treaties, remittances from the 
home office of a foreign insurance company to the 
United States branch, borrowed money, or the gross 
increase due to the adjustments in book value of capital 
assets. Also, by reason of the definition of investment 
income, miscellaneous items which are intended to 
reflect surplus but do not properly enter into the com- 
putation of income, such as “dividends declared to 
shareholders in their capacity as such, home office 
remittances and receipts, and special deposits, are 
ignored.” Further, the regulations provide that gain 
or loss from agency balances and bills receivable not 
admitted as assets on the underwriting and invest- 
ment exhibit will be ignored, excepting only such 
agency balances and bilis receivable as have been 
allowed as deductions for worthless debts or, having 
been previously allowed, are recovered during the tax- 
able year. To the extent such recoveries did not give 
rise to a prior tax-benefit, however, they are “recovery 
exclusions” in the year of recovery. 


Miscellancous Provisions 


As indicated in my prior article, the requirements 
of bond premium amortization (but not discount) are 
applicable to Section 204 insurance companies. It 
Should also be observed that merely because a bond 
is callable or convertible into stock does not of itself 
prevent bond premium amortization. In this connec- 


tion, as to callable bonds the earliest call date is con- 
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sidered the maturity date for purposes of amortization. 
In the case of a convertible bond the bond premium is 
subject to amortization if the option to convert the 
bond into stock rests with the owner of the bond. 
Also, capitalized expenses connected with the acquisition 
of bonds may be amortized along with the bond pre- 
mium if such expenses are treated as being amortizable 
under the approved method of amortization employed. 
However, if such expenses are not amortizable under 
the approved method of accounting employed, amortiza- 
tion is not required, and, in such event, a capital loss 
will result on account thereof upon redemption of 
the bonds. 


The new law, for the first time, permits a carry- 
back as well as a carryforward of a net operating loss 
and of the unused excess profits tax credit, both of 
which are available to insurance companies taxable 
under Section 204. Under the amended provisions, a 
net operating loss or unused excess profits tax credit 
beginning on or after January 1, 1942 may be carried 
back to the two preceding years, but not to any year 
prior to January 1, 1941. To the extent any portion 
of these carrybacks are not used in the prior years, 
the unused balance may be carried forward for two 
succeeding years. The spread is thus five years rather 
than three years under this new legislation. How- 
ever, Since any overpayment of tax in a prior open 
year resulting from the deduction of the carrybacks 
does not occur until the net operating loss or unused 
excess profits credit for a subsequent year is deter- 
mined, taxes for all years showing net income must 
be paid currently and claims for refund filed if, and 
when, a carryback becomes available subsequently. 
To insure the prompt filing of claims for refund, in- 
terest will not be allowed until after the filing of a 
claim or petition with the Tax Court of the United 
States, whichever is earlier. 


A new Code provision has been added which 294 
companies may also utilize. This new provision pro- 
vides that securities of affiliated companies which be- 
come worthless shall not be treated as capital assets 
in any year after December 31, 1941. Formerly, such 
worthless securities were deemed losses from the sale 
or exchange of capital assets rather than ordinary 
losses. However, the new law clearly provides that 
stocks and bends of an affiliate which become worth- 
less are not capital assets, and, accordingly, losses 
therefrom would be deductible without limitation against 
ordinary income. For the purposes of this new pro- 
vision, a corporation is affiliated if the taxpayer owns 
directly 95% of each class of stock of such affiliate; 
more than 90% of the total gross income is from 
sources other than royalties, rents, dividends, annui- 
ties, interest, or gains from the sale or exchange of 
stocks and securities, and the taxpayer is a domestic 
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corporation. Insurance companies taxable under Sec- 
tion 204 may also file a consolidated return as an 
affiliated group, irrespective of the fact, apparently, 
that the other affiliates are not also taxable under Sec- 
tion 204. The consolidated sections of the Code and 
the regulations recently promulgated merely exclude 
Section 201 and 207 companies from being “includible 
corporations,” and not Section 204 companies—-that 
is, any company, other than life or mutual, whether 
fire, casualty or marine may elect to file a consolidated 
return with affiliates not engaged in this type of busi- 
ness. Life and mutual companies, other than mutual 
marine, may only file consolidated returns with similar 
companies. If the affiliated group elect to file a con- 
solidated return each member of the group must con- 
sent to regulations issued by the Commissioner of 
Internal Revenue, and must also consolidate the Excess 
Profits Tax return and pay a 2% additional tax based 
on the consolidated surtax net income. To qualify, 
the common parent must be an “includible corpora- 
tion” owning at least 95% of the stock in one of the 
other companies, and in which each of the other com- 
panies’ stock must be owned 95% by one or more of 
“includible corporations.” 


The requirement under prior law that corporations 
establish unsound financial condition as a condition 
precedent to claiming exemptions from tax on income 
arising out of the discharge of indebtedness, has been 
removed by the new 1942 Act. This old requirement 
prevented many companies from qualifying for tax 
exemption. This exemption has also been extended 
for three years until December 31, 1945; and the re- 
quirement that the indebtedness must have been in 
existence on June 1, 1939 has been abolished. How- 
ever, the basis of assets must, of course, still be re- 
duced when this tax exemption is claimed. Whether 
the basis for assets would have to be reduced where 
solvency is not restored by the cancellation is not 
clear. It would seem, however, that no change in 
basis would be required since taxable income arises 
only to the extent a company is made solvent by the 
cancellation. In connection with this whole problem 
of cancellation of indebtedness studied consideration 
should be given to the important implications arising 
out of the recent Supreme Court decision in the American 
Dental Co. case which, apparently, has overruled many 
prior decisions on the question of taxable income aris- 
ing out of cancellation of indebtedness. The Supreme 
Court held that a foregiveness of indebtedness can be 
a gift rather than income even though the indebtedn-ss 
represents an accrual deducted in a prior year. The 
Court defined a gift as “the receipt of financial ad- 
vantages gratuitously,” and went on to state that 
motives leading to the foregiveness are not significant 
if there is a “release of something to the debtor for 
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nothing.” Under this test solvency or insolvency in 
a given case would not be important as was the situa- 


tion under prior decisions. 

The new dividends paid credit allowed utility com- 
panies for surtax purposes under Section 26(h) for 
dividends paid on certain of their preferred stock issued 
prior to October 1, 1942 will also effect the computa- 
tion of the dividends received credit of corporations, 
including insurance companies, taxable under Section 
204. As a complementary provision to this dividends 
paid credit, such preferred dividends are not allowable 
and must be excluded by the recipient corporations in 
the computation of their 85% dividends received credit 
for surtax purposes. Thus, although public utilities 
will be relieved of surtax with respect to dividends 
paid on preferred stocks which qualify, the receiving 
corporations will pay surtax on such dividends by 
reason of their exclusion from the computation of 
their credit. 


Excess Profits Tax 


Insurance companies taxable under Section 204 are 
also subject to the excess profits tax provisions of the 
Code. The excess profits tax rate is 90% with a post- 
war refund of 10%; subject, however, to the relief 
provision that the total of normal tax, surtax, and 
excess profits tax, shall not exceed 80% of the cor- 
poration’s surtax net income. It should also be noted 
that if the company is actually subject to an excess 
profits tax, the normal tax net income is to be adjusted 
by crediting against it the adjusted excess profits tax 
net income. This means that the excess of excess 
profits income over the excess profits credit and exemp- 
tions would not be subject to the normal and surtax 
but only to the excess profits tax. This differs from 
the treatment under the 1941 Act since the excess 
profits tax rather than excess profits income was de- 
ductible from normal tax net income. 


Insurance companies are, of course, vitally interested 
in the amended provisions of the law relating to the 
excess profits credit both under the income method 
and the invested capital method. Briefly, the credit 
under the income method is 95% of the average excess 
profits net income for the years in the base period, 
plus 8% of the net capital additions and minus 6% of 
the net capital reductions. The invested capital credit, 
on the other hand, is the aggregate of the daily in- 
vested capital (equity and borrowed) for each day of 
the taxable year divided by the number of days in the 
taxable year, after adjustment for inadmissibles. Also, 
as to insurance companies taxable under Section 204, 
invested capital includes 50% of the “unearned pre- 
miums,” hereinafter commented on in detail. 
(Continued on page 289) 
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The Effect of Stock Dividend Decisions 
(Concluded from page 254) 


The Legislative Problem 


Whether or not Eisner v. Macomber was good or 
bad, right or wrong, it has been condemned. Only the 
execution remains and that has been left to Congress. 
If Congress should now again require that all stock 
dividends be included in gross income, will that end 
the problem? The dissenting opinion in the Griffiths 
case conceded that “the declaration of a stock divi- 
dend normally will not increase the wealth of the 
stockholders.” As there stated “it is the accumulation 
of corporate earnings over a period of time which 
marks any real accrual of wealth to the stockholders.” 
The question becomes, when can or shall those earn- 
ings be recognized to the stockholders for tax pur- 
poses? When a dividend is distributed, is the most 
obvious, even though not the most logical, answer. 
Assuming that all stock dividends have been made 
taxable, what is a stock dividend? A distribution of 
fancy certificates to the stockholders does not in itself 
make a stock dividend. If the stock dividend is one 
in which the relative rights of the stockholders have 
not been changed, its only significant element, the 
only one that has practical and substantial consequences, 
is the transfer of earned surplus to capital."?_ Are cer- 
tificates then necessary at all? Take, for example, the 
following provision of the California Civil Code: 


“The stated capital of the corporation may be increased 
from time to time by resolution of the board of directors 
directing that a portion of the surplus of the corporation be 
transferred to the stated capital account.” ” 


Simple, is it not? Why bother with certificates when 
paper is so scarce? Ina closed corporation the stock- 
holders will know about it without certificates; in a 
corporation with a large number of stockholders they 
can be notified by a footnote to the balance sheet in 
the annual report. Is it nevertheless a stock dividend ? 

We can go one step further. If a corporation in- 
vests its earnings in plant expansion, they are frozen 
even more effectively than if transferred to capital 
account. The earnings thus invested can no longer 
be used for dividends other than stock dividends, with- 
out sale of a portion of the business, without, in practical 
effect, a partial liquidation. If stock dividends are 
taxed, is it fair to permit the freezing of earnings in 
fixed assets to escape the tax on the shareholders? 
Clearly if stock dividends are taxable but not the 
earnings otherwise converted into fixed form, stock 
dividends will not be issued, unless the rates are low 
or the controlling stockholders have offsetting deduc- 
tions. It is one thing to tax stock dividends after they 


. - Bass v. Commissioner (C. C. A. 1) 129 Fed. (2d) 300, 42-2 ustc 
553 (1942). 
= § 348c, added by Stats. 1931, p. 1806. 
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have been distributed; it is quite another thing to get 
them distributed. The taxation of stock dividends, as 
dividends, without more, bodes no help to the revenue. 

Nor is it practical to say, as Justice Brandeis im- 
plied in his dissenting opinion in Eisner v. Macomber, 
that corporations could be treated as partnerships now 
are and the earnings taxed directly to the stockholders. 
In a partnership the number of members is always 
small. The partners can with ease reach the liquid 
funds or borrowing power of the partnership for pay- 
ment of their taxes. In the case of a corporation the 
stockholders may be numerous and in that case, if 
dividends are not distributed, the stockholder could 
only pay his tax by selling a part of his holdings. This 
may not always be possible, nor easy, without sacrifice. 

Besides, if the stockholders are numerous it is but 
cavil to say that a stockholder directly earns his pro 
rata share of the earnings of the corporation. Just as 
the social organism is something more than a mere 
aggregate of its individual members, and something 
different, just so a corporation composed of numerous 
stockholders is something distinct from the stock- 
holders as individuals. A stockholder holds stock but 
whether he will ever benefit from the earnings of the 
corporation may depend upon the acts of other per- 
sons over whom his control may be little more than a 
fiction. Not unless one closes his eyes to reality can 
one treat every corporation for income tax purposes 
just as partnerships now are. 

Furthermore, there are practical difficulties from the 
standpoint of the revenue. Every time a deficiency in 
net income was determined it would have to be allocated 
as an addition to income among all the stockholders. 
And which stockholders, as to either the income shown 
by the corporation return or the deficiency? If a 
stockholder held his stock for only a week, should he 
be charged with a share of the earnings: and if so, 
what share; and if so, try to find him. 

All the theories in the world will do no good unless 
the revenue is raised. The corporation is easily reached, 
and is therefore the natural and necessary object of 
tax policy. Justice can only be done by offsets, such 
as exemption of dividends in the hands of the stock- 
holders from normal tax and perhaps a bracket or two 
of the surtax. Asan offset to non-distribution of divi- 
dends the undistributed profits tax can be restored. 
To enable corporations to make taxable distributions 
without dismantling their plants and selling the bricks 
and girders, all income derived by stockholders from 
corporations, or from the earnings or accumulations 
of corporations, should be made taxable, whether cal'ed 
dividends, stock dividends, or anything else. The 
primary purpose of taxation is revenue, and for that 
purpose it must deal with the reality of the economic 
structure as it is. 









































































HUSBAND AND WIFE PARTNERSHIPS 


By ROBERT [L EDELSON 


IEWED from the vantage of taxation, hus- 

\ band and wife partnerships have been the 
subject of a good deal of litigation. When we 
consider the tax benefits that accrue when the wife 
reports a substantial portion of the husband’s income, 
thus placing the income in lower surtax brackets, we 


understand the predilection for this form of business 
organization. 


Because today’s greater tax burdens will make this 
type of organization seem even more attractive, a re- 
view of some of the principles and the case involved 
is appropriate. 

One fact, at the outset, must always be kept in mind 
in any consideration of husband and wife partner- 
ships. They are apt to fall squarely into that nebulous 
portion of the tax law which concerns itself with the 
differentiation between evasion and avoidance. Many 
are the pitfalls. The old common law adage, “Hus- 
band and wife are one, and that one the husband,” is 
not recognized by the federal tax laws. However, 
cognizance must be taken of the fact that while for 
the purposes of taxation, husband and wife are sep- 
arate persons,’ they still, because of the intimacy of 
their relationship, constitute only one economic and 
personal unit. 


“* * * a partnership between husband and wife is a relation- 
ship existing within the marital institution.” ? 

“The solidarity of the family is to make it possible for the 
taxpayer to surrender title to another and keep dominion for 
himself; or, if not technical dominion, at least the substance of 
enjoyment.” 

When this type of partnership is contemplated, it is 
important to determine if the state law permits a 
husband and wife partnership. Taxation of income as 
between husband and wife is affected by the state law 
governing the marriage relationship. In a determina- 
tion of the validity of this type of organization, one 
of the factors that will be considered is whether hus- 
band and wife have, under state statute, the capacity 
to enter into contracts and carry on partnerships. 

The reason for this is understood when we realize 
that husband and wife partnerships fall into the cate- 
gory of “fact” cases. The portion of the revenue law 
involved is clear—its interpretation is not the ques- 
tion. The only questions involved are those of fact; 
i. e. has a valid, bona fide partnership been created? 
This can, to an extent, be determined by reference to 
local statute. Decisions of the Supreme Court have 





1 Hoeper v. Wisconsin Tax Comm., 284 U.S. 206, 52 S. Ct. 120. 

?Taxing the Income of the Husband and Wife, by Herman T. 
Reiling, Tax Magazine, Vol. 13, p. 198 (1935). 

* Burnet v. Wells, 289 U. S. 670, 53 S. Ct. 761 [3 ustc J 1108]. 
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Mr. Edelson is a C. P. A. in New York City of the firm of 
Emanuel Edelson & Co., C. P. A. In his interesting article 
he analyzes a number of important cases dealing with the 
subject and points out that ‘“‘This intimacy makes it easy for 
husband and wife to effectuate tax saving devices. It is this 


condition that causes the Federal tax authorities to subject 
husband and wife partnerships to the closest scrutiny. The 
taxpayers will be called upon to prove that their partnership 
is bona fide and is not one claimed merely for the purpose 
of tax reduction.”’ 





indicated that where a fact to be determined, can be 
determined from a state rule of property, it is the 
state law that governs. 


In Com. v. Tenney, 120 F. (2d) 421 (CCA-1 [41-2 
ustc §9542]), the following facts were present: 
Husband and wife entered into a written agreement, 
by the terms of which she was to supply the capital, 
and he, his advice and judgment in the operation of 
a brokerage account. They were to divide gains as 
partners. The securities were to remain her property. 
The court taxed the entire income to the wife, point- 
ing out, as one of the influencing factors, the fact that 
under Massachusetts law, husband and wife partner- 
ships are not valid and the husband had no legal right 
to a share of the profits. 

It should be noted that despite this reliance on state 
law, there have been some decisions holding that 
whether state law permitted husband and wife part- 
nerships was immaterial. These decisions seem to 
hinge on the fact that the wife had actually received 
an interest in the corpus which produced the income, 
even though under state law her status was not that 
of a partner. 

In a case involving the laws of Michigan, a husband 
had given his wife a one-third partnership interest in 
a metal weatherstrip company. The Commissioner 
of Internal Revenue argued that it was settled that 
under Michigan law a married woman may not enter 
into a business partnership with her husband. The 
Board of Tax Appeals, in upholding the validity of 
the partnership under the revenue law, pointed out 
that in Michigan a husband and wife may become joint 
owners of property and operate it for profit without 
entering into a legal partnership. It also stated that 
the Married Woman’s Act of Michigan was intended 
as a shield and not a sword, and that its purpose was 
to enlarge her rights, not to contract them. The 
Board also pointed out that a valid gift had been made 
to the wife—that she was the “owner” of one-third of 





4A, G. Dickinson, 23 BTA 1212 [CCH Dec. 7115] (Michigan). 
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the income and was therefore entitled to include this 
income in her tax return. In connection with the 
immateriality of state law see E. M. Coombs, 25 
BTA 1320 [CCH Dec. 7548] ; Pugh v. U. S., 48 F. (2d) 
600 [f 1931 CCH { 9203] (1931). 


A study of the decisions of the various courts re- 
veals an emphasis upon certain basic ideas. 


Partnership income is produced by the utilization 
of capital, or services, or both combined. In order for 
the partnership to withstand governmental scrutiny 
successfully, both husband and wife must contribute, 
either, or both, of these income producing elements. 
In addition, the usual indicia of a bona fide partner- 
ship must, in a large measure, be present. 


It is the failure to meet this fundamental test that 
has caused so many of these partnerships to fall by 
the wayside. This is particularly true of partnerships 
in which capital is a negligible factor, the income be- 
ing produced by rendition of services. Most of these 
organizations fail to sustain themselves because of 
the same elements. The husband and wife agree that 
she is to be a partner. Capital being unimportant, 
income is the result of services, which only the hus- 
band renders. Thus, future earnings are conditional 
on his efforts alone. Upon analysis it can be seen 
that the wife is contributing neither of the two essen- 
tial income producing factors. 

Consider the facts of Rossmoore v. Com., CCA (2d) 
76 Fed. (2d) 520 [{ 35-1 ustc $9277]. Rossmoore 
was one of a firm of certified public accountants who 
agreed to dissolve in 1920. He was retained by the 
other two partners to wind up all pending business, 
receiving a salary of $12,000 as liquidator. The firm 
took seven years to dissolve during which time the 
business continued, and so did the firm. Large sums 
were distributed as late as 1926 and 1927. Two 
months after the dissolution agreement Rossmoore 
conveyed to his wife, individually, one-third of “the 
profits and any and all other moneys, advantages, 
interests and benefits to be derived and realized out 
of the said partnership business now in liquidation” — 
except his salary. The other two-thirds he also con- 
veyed to her by various trusts. Rossmoore’s share 
of the 1926 and 1927 distributions were paid in accord- 
ance with the terms of the assignment. He did not 
return them as part of his income. The commissioner 
assessed a deficiency against him, and the court sus- 
tained. the commissioner. The court felt that the 
moneys distributed were earned after dissolution, and 
Were conditional on the efforts of the husband. The 
court stated, 


“The assignment made the assignee as little a member of 
the firm as though it had not been dissolved; it made her as 
little .a direct owner of. any interest.in the firm property; it 
was not different from an assignment before dissolution.” 
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The court also mentioned Lucus v. Earl, 281 U. S. 
111, 50 S. Ct. 241 [2 ustc ] 496], in which case the 
husband gave his wife an interest in his future earn- 
ings, saying, 

“Nothing turned upon the form of the transfer, and every- 
thing upon the fact that the assignor remained in control of 
the income, since it was only through his continued efforts 
that it could be earned. That is equally true though the 
assignor be a partner * * *; any future earnings which he 
can assign are conditional on his tuture efforts, and remain in 
that sense at his disposition.” 

Another case in point is that of a man, both a certi- 
fied public accountant and attorney.’ From January 
1, 1926 to November 11, 1929, he practiced under the 
name of Paysoff Tinkoff & Company. This company 
was created by a formal instrument constituting the 
petitioner and his wife equal partners in the business. 
The partnership returns for the above period showed 
equal division of income. There were little other 
indicia of partnership. Ina decision emphasizing that 
substance is important, and the realities of the situa- 
tion control, the court decided that there was not a 
valid partnership and pointed out that the wife had 
never contributed any capital or services to the busi- 
ness. With reference to the wife the court said, 

“She is not a lawyer, accountant, bookkeeper or stenogra- 
pher. She never worked in an office. 

The partnerships were merely patent devices to exalt artifi- 
ciality above reality.” 

The court called the alleged partnership merely an 
attempt by the petitioner to separate his income for 
tax purposes. 

The issues presented in Thomas M. McIntyre v. Com- 
missioner, 37 BTA 812 [CCH Dec. 10,022], are 
also germane to our discussion. The petitioner and 
his wife executed a written instrument for the purpose 
of conducting an accounting business, in partnership 
form. The evidence showed that the wife was not 
an accountant, and had no knowledge of the subject; 
she never performed any services in connection with 
the partnership. No accounting was ever made to her 
of any portion of the profits. She was never held out 
to clients as a partner, and had no authority to draw 
checks. The Board in holding that there was no valid 
partnership in said part, 


“Aside from the execution of a more or less formal agree- 
ment of partnership, we are unable to find in the record any 
evidence of the existence during the taxable years of a bona fide 
partnership relation between petitioner and his wife. 

“One of the essential elements of a partnership is the con- 
tribution of each member of either property or services. Peti- 
tioner’s wife contributed neither.” 


However, a husband and wife salad conduct- 
ing a “personal service” business can be sustained ii 
the wife contributes one or both of the essential in- 
come producing elements. Consider the case of-two 
men, both lawyers and. accountants, and. their wives 





' 5 Tinkoff-v. Com.. of Internal Revenue, CCA 7th 1941, 120 Fed, 2d 
564 [41-1 ustc J 9391]. 
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who formed a professional partnership. It was a large 
firm employing 14 accountants and about 18 minor 
employees and it did a great deal of tax work. The 
lawyers were to contribute their services; the wives, 
to contribute the capital and share any losses. The 
wives originally contributed $11,000. The Board of 
Tax Appeals decided that the partnership was not 
valid, since the earnings were derived solely from the 
efforts of the husbands, and capital was not a mate- 
rial income producing factor. The court reversed the 
board, holding that the partnership was valid, that the 
contribution of capital and the sharing of losses by 
the wives made them partners although the work was 
performed by the husbands. The court said, 


“The wives not only furnished capital but, together with 
their husbands, acted as principals in the employment of the 
staff and were each subject to personal liability for all debts 
of the large accounting business * * * 

They not only contributed a substantial amount of capital 
(at first all the capital) but helped furnish the large staff which 
must have done a great part of the work. We find no justifi- 
cation for treating their profits as income derived from the 
earnings of their husbands.” 


The validity of a husband and wife partnership, en- 
gaged in the insurance business, has been upheld by 
the Board of Tax Appeals, even though capital was 
not a material income producing factor—the income 
being produced mainly by services.?. From 1923 to 
1936 the husband was the sole owner of an insurance 
agency. During these years his wife had contributed 
about $6,500 of her own money to his business. On 
December 31, 1936, he executed a written instrument 
giving the wife one-half of the insurance business. 
They then made a partnership agreement, each con- 
tributing his share of the assets, and agreed to share 
profits and losses. The husband and wife often dis- 
cussed advertising, sales promotion, etc..—mostly at 
home. The wife occasionally visited the office, but 
took no other active part in the business. The Board 
felt that the wife became the owner of an undivided 
one-half interest in the business when the deed of gift 
was executed and delivered; that the partnership 
agreement was unambiguous; that it was valid under 
state law and that the parties lived up to its terms. 

An interesting case concerns a husband and wife 
who entered into a written partnership agreement for 
the purpose of “buying, selling, exchanging and deal- 
ing in stocks, bonds and other securities.” * The hus- 
band contributed the capital, consisting of 5.000 shares 
of stock, of a corporation of which he was an executive. 
The partnership never transacted any business. The 
shares of stock were always in the husband’s name. 
As part of the agreement, all partnership income up 





* Humphreys v. Com., 88 F. (2d) 430 (CCA-2 1937° [37-1 ustc 
f 9153]) rev’g 33 BTA 1081 [CCH Dec. 9224]. 

1H. R. Ledbetter, BTA Memo. Dkt. No. 104852. 

8 Eaton v. Commissioner, 37 BTA 283 [CCH Dec. 9944], aff'd 
CCA-2nd 100 Fed, (2d) 1013. 
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to $25,000 was to belong to the wife. The only income 
the partnership received was $10,000, dividends on the 
stock. 

The board, in taxing the husband on the $10,000 
dividend income, pointed out the following facts: 


“The wife contributed no property, labor or services to the 
alleged partnership. 

Furthermore, the alleged partnership carried on no business 
whatever during its life. 


The petitioner was to receive no part of the income unless 
the income in any year exceeded $25,000, which was far in 
excess of the amount actually received. The petitioner there- 
fore did not have any interest in the profits realized. 

We are of the opinion that, in any case where a partnership 
exists within the contemplation of the taxing statute, the 
partner must either contribute capital or services to the part- 
nership, and must have a community of interest in the profits.” 

In those husband and wife partnership enterprises 
in which capital is a major income producing element, 
the fact that the wife renders no services will not in- 
validate the partnership under the tax law; provided 
that she has an interest in partnership capital.® 

One of the common ways of getting this interest 
into her hands is by assignment. However, care must 
be exercised as to how this is done. The assignee 
must receive corpus, and not a mere right to receive 
income. Because income is produced by the capital 
of the enterprise in conjunction with the labor and 
skill of its members, it is essential that the assignee 
obtain a share in this capital, and that the other part- 
ners, if any, consent to this. 


Merely drawing up a contract between husband and 
wife, which says, in essence, that she shall have a part 
of her husband’s interest in a partnership, is not suf- 
ficient to shift the burden of the tax. 


“* * * it cannot be maintained that the agreement between 
the respondent and his wife made her a member of the partner- 
ship. The result could not be achieved without the consent 


of the other partner, or partners, and there is no finding of 
such consent.” ” 


“It does not appear that there was any attempt to change 
the ownership of the partnership assets or the control of the 
partnership enterprise. It was the husband’s interest that was 
the subject of the agreement.” ” 


The holding of a derivative interest in the partner- 
ship is not enough. The transferee must have a direct 
interest, if the partnership is to be sustained. 

Consider the case of a husband who gave his wife an 
interest of $100,000 in his business. This was done on 
the books of account by charging his account with this 
sum and crediting the wife’s account. Husband and 
wife then executed a written agreement of partner- 
ship, in which it said that the wife, “as special partner 
has contributed the sum of $100,000 to the capital 
* * *”: that she shall be entitled to twenty-five per- 
cent of the profits ; that he is to contribute cash, receiv- 
ables, equipment, stock, etc. and shall be entitled to 





®*R. C. Bennett v. Commissioner, BTA Dkt. No. 101715. 


1” Burnet v. Leininger, 285 U. S. 136, 52 S. Ct. 345 [3 ustc J] 909]. 
1 Ibid. 
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seventy-five percent of the profits. They were to 
share losses in the same proportion. 

Later on, the wife exercised her ownership by plac- 
ing her interest in trust, and afterwards assigning part 
to her daughters. 

The wife did not go down to the place of business, 
but the husband discussed its affairs with her, and 
took her suggestions in regard to patterns and models. 

The Board of Tax Appeals held that the husband 
had made an irrevocable gift to his wife of an interest 
in his business, and that there was a valid partnership.’? 

In the Estate of Fred E. Barringer v. Commissioner, 
Docket No. 109005 (9-16-42) the following facts were 
present: 

In 1938 the husband and wife each reported 
$20,756.93 as income from the Lima Loan Company, 
and $21,999.58 and $5,499.50 as received, respectively, 
from Marion Loan Company. In 1939 they again 
reported shares of income received from these com- 
panies. The tax returns were prepared on the basis 
of each owning proportionate interests in the above 
companies, both, partnerships. The Commissioner 
claimed the wife was not a bona fide partner and 
taxed the husband on the entire income. Pointing out 
that the wife had acquired by gift and purchase vari- 
ous percentage interests in the two loan companies, 
the Board held in favor of the petitioner. It said, 
in part: 


“The conclusion above announced is supported by various 
contracts, bills of sale, credits for cash, and other corporate 
entries. It is also supported by the division and treatment by 
the parties of the profits, the filing with the State of Ohio 
appropriate certificates of partnership, the issuance of State 
small loan licenses, and the giving of bonds. The partnership 
relation was recognized by the public.” 


The following are the conclusions that may be 
drawn from a study of the pertinent cases: 

Partnerships between husband and wife will be 
subjected to close scrutiny by the Bureau of Internal 
Revenue, with a view toward determining if they are 
bona fide. “Credible evidence of acts, conduct, facts 
and circumstance” ** will be required to establish 
their validity. 

They can successfully withstand this scrutiny if 
husband and wife contribute either, or both, of the two 
income producing elements, namely, capital and serv- 
ices. In addition, the usual indicia of partnership 
should be present. 

In a business in which services alone produce the 
income, the wife usually is not recognized as a 
bona fide partner under the revenue law, if future 
earnings are conditional solely on the husband’s efforts. 

Where capital is a dominant income producing ele- 
ment, the wife need render no services provided that 
she has contributed a share of the capital. 


enue W. Moyer, 35 BTA 1155 f[QCH Dec. 9660], Acq. 1937, 2 
- B. 19.) 


3W. M. Buchanan, 20 BTA 210 [CCH Dec. 6160.] 
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Intergovernmental Fiscal Relations Report 
(Continued from page 250) 


fields of income, death, tobacco, liquor, automotive, 
sales, business, stock transfer, and payroll levies. The 
need for Federal-State cooperation in tax administra- 
tion as a means of achieving coordination is stressed 
in connection with several of these taxes. Federal 
payments in lieu of taxes, State and local taxation of 
Government contracts, and tax-exempt securities are 
dealt with in the portion of the report relating to tax 
immunities. 


The committee informed the Secretary that its re- 
port was “based on the assumption the United States 
will be on the winning side of the war and that the 
struggle will not be so long and exacting that all our 
institutions will need to be revolutionized to conform 
to military necessity.” 


Special funds were provided by Congress to meet 
part of the cost of the committee’s study. Aid of the 
Institute of Public Administration, of New York, was 
made possible by a grant from the Carnegie Corpora- 
tion. State and local governmental agencies gave the 
committee ready cooperation, and assistance came 
from many Federal sources. 


Inquiries already made indicate that the report will 
be given wide-spread attention. 


Dr. Groves served as the committee’s chief of staff. 
He is professor of economics at the University of 
Wisconsin. Experience as a Wisconsin legislator 
and as a member of the Wisconsin Tax Commission 
provided Dr. Groves with part of his many qualifica- 
tions for the responsibility of directing the commit- 
tee’s endeavors. Long a recognized authority on 
public finance, he is author of an outstanding textbook 
in this field, titled “Financing Government.” In the 
committee sessions Dr. Groves was prepared to speak 
with particular knowledge of State affairs. 

Dr. Gulick, who is director of the Institute of Public 
Administration, has been a professor of municipal 
science and administration, a participant in much re- 
search by legislative committees and tax departments, 
and counsel to numerous public agencies on tax mat- 
ters. He has been prominently identified with activi- 
ties of such bodies as the Tax Research Foundation, 
and the National Municipal League. 

Dr. Newcomer, professor of economics at Vassar 
College, has studied intergovernmental fiscal problems 
for many years, in the United States and abroad. She 
took an important part in the Twentieth Century 
Fund study, “Facing the Tax Problem.” 

A small full-time staff of economists and tax spe- 
cialists had the assistance of the Treasury Depart- 
ment’s Division of Tax Research in making the factual 


(Continued on page 286) 
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Gasoline 
And Other Motor Fuel Taxes 


By ROY G. BLAKEY and 
GLADYS G. BLAKEY 


The April installment dealt briefly with federal gasoline taxes 
from their initiation in 1932 through fiscal 1942. Most of that 
installment, however, was devoted to discussions of state gasoline 
and other motor fuel taxes under the following headings: rates of 
taxes, yields of revenue, inspection fees and licenses, diesel motor 
fuel taxes, taxing gasoline for airplanes, administrative practices 
and problems. 


Conclusion 


State motor fuel taxes were originally imposed for 
state highway construction or maintenance, for serv- 
icing state bonds issued for highway construction, or 
for county and city highway construction or mainte- 
nance. As the tax proved to be an excellent revenue 
producer and one which the motorist did not object 
to paying, some states imposed an additional amount 
for non-highway purposes, or diverted some of the 
proceeds of the tax already imposed for 
expenditures. 

In the disposition of state gasoline tax receipts for 
1941, over half was used for state highway purposes. 
The reason for this use of the proceeds is rather 
obvious, but its implication will be referred to below. 
Some further attention, however, should be given to 
state allocation to local government units and to the 
problems connected with the use of these gasoline 
tax revenues for non-highway purposes. 


such 


State Grants for Local Roads 


Every state provides for some assistance to coun- 
ties or to other local governmental units for highway 
construction. These allotments are sometimes from 
motor carrier license taxes, sometimes from other 
registration fees and sometimes from gasoline taxes. 
In 1940 there were 12 states that permitted counties 
to share in both the gasoline tax and the registration 
fees and five (Alabama, Maryland, Michigan, Ohio, 
and Oklahoma) that permitted cities to share in both. 
New York is the only state that permitted counties to 
receive a share of all three funds: gasoline, general 
highway fund, and motor vehicle licenses. In 1941, 
according to the United States Public Roads Admin- 
istration, forty states distributed a portion of the re- 
ceipts from the gasoline tax to counties for construction 
of highways or for payment of local highway obliga- 
tions. Nineteen of these states allocated a portion 





*% From United States Census State Finances. 
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of gas tax receipts to cities for their streets but the 
total amount was small, $42,399,000 out of a total of 
$957 312,000. 

A few states contribute to the payment of obliga- 
tions incurred for local highway construction.» The 
total amount in 1941 was less than $5,000,000. In 
North Carolina and West Virginia all county roads 
are incorporated into the state highway systems. This 
is the case also in 97 out of the 100 counties of Vir- 
ginia. In Delaware the state system includes all 
county roads and arterial streets in cities; in Pennsyl- 
vania many county roads and many arterial streets 
are included by special legislation. 
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Indiana has worked out a rather complicated 
formula for distributing motor vehicle tax funds to 
the 92 counties: 5 per cent is divided equally among 
them, 524% per cent on the basis of road mileage, 
42!, per cent on the basis of county motor vehicle 
registrations. Cities of the first or second class share 
allotments of counties. Cities find that street con- 
struction and repair are a heavy part of their ex- 
penses, yet for revenue they are limited very largely 
to the property tax. On the other hand, traffic on city 
streets has been estimated as 30.2 per cent of total 
traffic and it accounts for 33% per cent of all gaso- 
line consumed. These figures indicate one reason for 
the demand that cities receive a larger share in state 
gasoline tax revenues than they do. 


Motor Vehicle Taxes Compared 
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Opponents of this idea fear that money so shared 
may be spent for other than highway purposes but, 
probably more important, is the opposition of rural 
taxpayers, and representatives from rural sections con- 
trol most state legislatures. They appear to think that 
urban centers have ample funds for constructing and 
maintaining their own streets; indeed, the city resi- 
dents are generally expected to contribute largely 
toward financing the highways throughout the states 

don’t they use them and don’t they have more ability 
to pay taxes than country people? . 

The gasoline tax has proved to be such a fruitful 
source of revenue that there should be no surprise 
that it has been used for other than highway purposes, 
particularly in the period when states were pressed for 
funds for relief and other social welfare services. This 
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Tis is more than a war of mechanical 
monsters clashing in the night... 
more than a war of production. 


It is a war for markets—your markets! 
The Axis wants your business—wants to 
destroy it once and for all. 


With so much at stake, there is no doubt 
you will want to do everything you can to 
meet this Axis threat. Two ways are 
open: Speed production and put 10 per- 
cent of your income into WAR BONDS! 
The only answer to enemy tanks and 
planes is more American tanks and 
planes—and your regular, month-by- 
month purchases of War Bonds will help 
supply them. Buy now and keep buying. 


THE GOAL: 10% OF EVERYONE'S 
INCOME IN WAR BONDS 


When you install the Pay-Roll War 
Savings Plan (approved by organized 
labor), you not only perform a service 
for your country but for your employees. 
Simple to install, the Plan provides for 
regular purchases of War Bonds through 
voluntary pay-roll allotments. 
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trend toward “diversion” 
grew for a number of years 
and was accelerated during 
the depression of the 1930’s. 
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TABLE 6 


Disposition of State Imposts on Highway Users 


1941 (calendar year)’ 
(In thousands of dollars) 











In af state: itu- : _ _ Disposition 
. : 7 ee — — Net Adjust- Adminis- State Local Non-highway 
tional restrictions prevent Proceeds ments? tration Highways Highways Purposes 
— el angie of gaso- iiotor Fuel Taxes $ 957,312 $9,274 $7,842 $562,683 $224,029 $153,484 _ 
line taxes for anything but Motor Vehicle Fees*?... 490,666 7,832 38141 261,550 127,259 55,88} 
highways. This has been Motor Carrier Fees * 20,576 563 3,596 9,056 2,816 5,671 
ene chee tee aeeny peers oe Total _.. $1,468,554 $17,669 $49,579 $833,289 $354,104 $215,039 
Cie: eee, Fe © cancdateeeniereenibiteniieenckinsileaidcinenieieen cdetetanmanadnaiainaichamepiiniieia inibdaends 
‘ ‘ 1 Adapted from Federal Works Agency, Public Roads Administration, Tables MV-3, 1941, 
sota and Missouri. In the mez, 1941, G3, 1941. 


past five years constitutional 
amendments to prevent diver- 
sion have been ratified in 
California, Idaho, Michigan, 
Nevada, New Hampshire, 
North Dakota and South Dakota. An amendment to 
permit local sharing of such taxes was rejected by 
Arizona voters in 1940. Diversion has been elimi- 
nated by statutory enactment in Maine (1936), Mary- 
land and Washington (1937), Iowa, Oregon and West 
Virginia (1942), and it has been reduced in other 
states. 

Tables 5 and 6 show the disposition of 1941 receipts 
from state imposts on highway users. A few examples 
of the use of gasoline taxes for other than highway 
purposes may be cited. Georgia used approximately 
$3,300,000 for the state stabilization fund in 1940. 
For several years South Dakota allotted half the total 
proceeds of the gasoline tax to payment of the rural 
credit bonds. In 1937, the law was amended so that 
now % of the proceeds go to the state highway fund 
and % to the county road and bridge fund. 

From 1932 to 1939 New York imposed an extra 
amount of tax for relief purposes. Pennsylvania in 
1936 also allocated a portion for relief, but the rate 
has remained at 4 cents a gallon. The New York 
additional tax started at 1 cent but has been 2 cents 
since 1935, except for one year. Therefore, half the 
proceeds of the 4 cent tax in New York and one-fourth 
of those in Pennsylvania were marked for relief. 


dealers. 


for hire. 


Some of the proceeds of the gasoline tax has been 
used for education in Florida, Georgia, Illinois, New 
Jersey, Ohio, Louisiana, Rhode Island, and Texas. 
(Louisiana also allocates to the county school fund all 
the state registration fees.) In fact, for one year Ohio 
added a 1 cent tax expressly for schools. In Texas 
almost one-fourth is used for education. Florida uses 
7% per cent for educational needs and Georgia, 1624 
per cent. Rhode Island allots one-third to education 


and two-thirds to state highways. 


New Jersey uses part of the gasoline tax receipts 
for inland waterways and for payment of bonds issued 
for watersite acquisition. 


? Amounts distributed during the calendar year differ from actual collections because of un- 
distributed funds and lag between accounts of collecting and distributing agencies. The total 
reported in Table DF, 1941 is $16,543 instead of $17,669. 


3 Registration fees for private and commercial motor vehicles, trailers, motorcycles and 


* Licenses, franchise fees, mileage and ton-mile caravan taxes on motor vehicles operated 


Louisiana formerly had one of the most elaborate 
schedules of allotment. The 7 cent tax was distributed 
as follows: 3 cents for the State Road Department, 
1 cent for the General State Fund, 3 cents for the 
counties, of which 1 cent was allotted on the basis of 
population, 1 cent on area, and 1 cent according to 
their contribution to the state roads. ‘This has re- 
cently been changed. Now one-half goes to the state 
highway; one-half to parishes and New Orleans, in 
the proportions that the gas collections im each parish 
bore to the total in the previous year. 

Costs closely connected with motor vehicle use, 
such as for highway patrol, are met from motor vehicle 
taxes in California, Illinois, Indiana, and Pennsylvania. 
Out of such revenues Ohio provides for hospitaliza- 
tion of victims of motor vehicle accidents.”® 


There are at least two points of view on the diversion 
of motor vehicle taxes. Those who object to expendi- 
ture of gasoline tax receipts for non-highway pur- 
poses say that the motorist is already taxed very 
heavily.*° They point out that license fees based on 
horsepower, weight, or truck capacity, and personal 
property taxes on cars are also part of the tax burden 
borne by the automobile owner. Some fear that the 
rates of the gas tax will be raised to exorbitant heights 
if governments use the proceeds for almost any pur- 
pose. Another fear expressed by opponents of “diver- 
sion” is that construction and maintenance of roads 
will be reduced if not halted and, in the course of time, 
highways may be so neglected as to be hazardous.” 





> Joseph Eastman, Public Aids to Motor Vehicle Transportation, 
IV:55. This is a federal study of the relation of total taxes on 
motor vehicles to road construction for the period 1930-1937. 

78 Much has been done to make the motorist conscious of his tax 
bill by the American Automobile Association, the National Highway 
Users’ Conference, and the American Petroleum Institute. 

In 1936, the National Highway Users’ Conference published 
A Supplement to Diversion in which the author stated that too 
many accidents were directly attributable to defective and inade- 
quate highways, and that many thousands of miles were in that 
= because two hundred million dollars was diverted an- 
nually. 
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On the other hand, it is argued that, even if the 
gas tax has been an important and legitimate source 
of funds for highway construction, most of the trunk 
lines and other urgently needed highways have already 
been built and funds are more urgently needed now to 
compensate local units as well as the states for extra 
costs caused by motorists. Among them may be listed 
costs of police patrol, lights, courts to care for the 
added litigation, and hospitals to care for those in- 
jured by automobiles. 


It may indeed be questioned whether “diversion” is 
the correct term to apply to the use of gas taxes for 
non-highway purposes when they are not levied for 
highway purposes but specifically for education, relief, 
or other needed services. This point is emphasized 
in the Eastman Report in which it is stated that if a 
distinction is drawn between the allocation to non- 
highway uses of funds raised for highway purposes 
and the allocation to non-highway purposes of funds 
raised for those other specific purposes by statutory 
or legislative enactment, “the figure of $861,752,)00 
for the period 1925 to 1937, inclusive, becomes 
$502,775,000.’’2° 

Moreover, it is argued that the distribution of auto- 
mobiles is such that motorists can no longer be con- 
sidered in a class by themselves. Professor Lutz 
wrote in 1936: 

There is now an automobile for every five or less persons 
in the entire population. There are probably more automobile 
owners than home owners or beer drinkers. No one has ever 
objected to taxing property owners or beer drinkers for the 
support of schools or general government. If there is to be 
taxation of the people as a whole, the gasoline tax is about 
as effective a way to assure general distribution of the effects 
as any that could be devised.” 

Others, as well as Professor Lutz, note the budget 
difficulties that arise from the “earmarking” of funds 
because of the danger of defeating the important ob- 
jective of fiscal control. They believe that funds 
should be procured from the best available sources 
and used for whatever purposes are most important 
at the time. 


State Taxation of Sales to the Federal Government 


Prior to 1939 it was generally conceded that the 
federal government could not tax the essential gov- 
ernment services of a state and that the states could 
not tax the essential government services of the fed- 
eral government. New problems arose with the en- 
actment of sales taxes, particularly with respect to 
those on sales of gasoline. 

In 1928 the United States Supreme Court ruled that 
the state of Mississippi could not impose a tax on 
gasoline sold to the federal government.*® The con- 





** Public Aids to Transportation, IV:55. 
*H. L. Lutz, Public Finauce, 3rd Ed., p. 581. 
*” Panhandle Oil Co. v, Miss: (277 U.S. 218). 
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verse, that federal excises could not be imposed on 
purchases of a state or any of its political subdivisions 
made in connection with the performance of their 
strictly governmental functions was decided three 
years later.**| Nevertheless, in 1939 the Supreme Court 
held that the state of West Virginia could impose a 
gross receipts tax on the income of a contractor em- 
ployed by the federal government to construct a dam 
in the state.** On the basis of that and other similar 
decisions the California Supreme Court upheld the 
section of the sales tax law that applied to national 
banks, federal land banks, and similar federal agencies.** 
There was a great deal of objection to this extension 
of state taxation, so in April, 1939, the California State 
Board of Equalization made a concession, ruling that 
aircraft and aircraft parts sold to the federal govern- 
ment were exempt from the sales tax. This slight 
exception to the rule did not make it any more accept- 
able. Such opposition was expressed by various fed- 
eral departments that threats were made to purchase 
all supplies outside the state of California if the sales 
tax was imposed. So great was the pressure that the 
legislature finally yielded and exempted all sales to 
the federal government. Even prior thereto, the 
Supreme Court of the United States had held that 
California could not tax sales that took place in fed- 
eral areas, even if the purchaser was not in govern- 
ment service.** However, the states have now been 
permitted to impose the gasoline tax on all motor fuel 
sold on federal reservations in accordance with the 
Hayden-Cartwright Act passed by Congress in 1936.** 
Illinois is now the only state that does not exempt 
such sales, but the law provides that the tax is to be 
paid by the retailer. 


Problems of inequitable administration due to this 
exemption of sales to the federal government were 


The authors are glad to acknowledge the assistance of 
federal and state officials and several tax organizations 
which furnished data; and of the Graduate School of the 
University of Minnesota which supplied a small fund used 
mainly for expenses of correspondence. They are indebted 


especially to Dean Finla G. Crawford of Syracuse University 
and V. A. Leslie, economist of the American Petroleum 
Industries Committee, for reading the manuscript and mak- 
ing suggestions. 








31 Indian Motorcycle Co. v. U. 8. (283 U. S. 570). 

32 James v. Dravo Contracting Co. (302 U.S. 134). 

33 The regulation read: ‘‘The tax applies to receipts from sales 
of tangible personal property to the United States Government. 
Sales to such departments as the Treasury, Interior, Agriculture, 
War, Navy, Post Office, are sales to the United States Government.”’ 
(Quoted in 1939 Proceedings of the National Association of Tax 
Administrators, p. 41.) : 


% In the case of Standard Oil Co. of California v. California (291 
U. S. 242, 1934), the Supreme Court overruled the State Supreme 
Court which held that the post exchange in the Presidio was not a 
governmental agency. The Presidio was described as an island 
carved out of the jurisdiction of California, therefore sales there 
would be considered in another state. 
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evident in states that contained large areas of federal 
parks, Indian reservations or military posts. Cali- 
fornia, Wyoming, and New Mexico were especially 
concerned. In Palm Springs, California, for example, 
the reservation line was in the middle of a street so 
that merchants on one side of the street had to pay 
the sales tax while licensed traders on the other side 
were exempt even though they sold the same goods. 
The California State Board of Equalization estimated 
that, because of this exemption, the state was deprived 
of 1% per cent of its sales tax revenue, or about 
$1,395,000 in 1940. The Governor of New Mexico 
reported that “there is a common practice in New 
Mexico by which merchants who would normally be 
taxable are able to avoid state taxation by locating 
their business operations on Indian reservations.” 

The problem was discussed at the 1939 Conference 
of the National Association of Tax Administrators, 
and a resolution was adopted recommending that Con- 
gress pass legislation to enable states to impose sales 
and use taxes on transactions occurring in whole or 
in part within United States national parks, military, 
or other reservations just as they impose them in 
other parts of the state. 

To attain this end Congressman Buck of California 
introduced a measure in the House of Representatives 
in 1939. Somewhat revised and enlarged in scope it 
passed both Houses of Congress in 1940 and went into 
effect January 1, 1941. This Act provided that all 
business, except that of the federal government itself, 
carried on in federal territory located within a state 
was subject to all state sales, income and other taxes 
of general application. 

As the United States defense program expanded 
new federal-state problems arose. In June, 1941, the 
Acting Attorney General sent a notice to the chair- 
man of the Committee on Uniform Sales Taxation of 
the National Association of Tax Administrators that 
the Department of Justice would resist imposition of 
state sales or use taxes on supplies purchased by con- 
tractors for defense work on a cost plus fixed fee basis. 
The Department called attention to delays that had 
resulted when certain states levied such taxes. As 
the disbursing officers of the government had no au- 
thority to pay such taxes, payments had been with- 
held and the goods ordered were not delivered. 

Several interesting cases relating to these exemp- 
tions have been before the courts. The United States 





*® Section 10 of this law (49 Statutes at Large 1521) read: ‘‘that 
all taxes levied by any State, Territory, or the District of Columbia 
upon sales of gasoline and other motor vehicle fuels may be levied, 
in the same manner and to the same extent, upon such fuels when 
sold by or through post exchanges, ship stores, ship service stores, 
commissaries, filling stations, licensed traders, and other similar 
agencies, located on United States military or other reservations 
when such fuels are not for the exclusive use of the United States. 
Such taxes, so levied, shall be paid to the proper taxing authorities 
of the State, Territory, or the District of Columbia within whose 
borders the reservation affected may be located.”” (June 16, 1936.) 
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District Court held in December, 1940, that the Hayden- 
Cartwright Act prior to amendment by the Buck Act 
permitted collection of state gasoline taxes in federal 
territory only if the state tax wasa salestax. (Minnesota 
v. Ristine.) This decision was appealed and, in March, 
1942, reversed by the United States Circuit Court o/ 
Appeals for the 8th District in the case of Minnesota 
v. Keeley.*® This court held that the Hayden-Cartwright 
Act permitted collection of state use taxes on federal 
reservations, even before the amendment of Sec. 7. 
The amendment was described as a clarifying one. 


In March, 1942, the United States Comptroller Gen- 
eral interpreted the decision of the United States 
Supreme Court in Alabama v. King and Boozer * to 
mean that “gasoline purchased by any department or 
agency of the United States is subject to state gasoline 
taxes, if the legal incidence of the taxes is on the 
vendor.” 


The United States Supreme Court agreed to review 
several state cases involving these difficult intergov- 
ernmental relationships. In fact two important cases 
were considered in June, 1942, United States v. Query * 
and Standard Oil Co. of California v. Johnson.*® In the 
Standard Oil Co. case the Supreme Court of California 
had concluded that the company was liable for taxes 
on gasoline sold to United States Army Post Ex- 
changes. On appeal to the United States Supreme 
Court this case, as well as the Query case, was re- 
manded for further proceedings but, at the same time, 
Justice Black proceeded to review the relationship and 
status of post exchanges. He said that such exchanges 
are “integral parts of the War Department, share in 
fulfilling the duties entrusted to it and partake of 
whatever immunities it may have under the constitu- 
tion and federal statutes.” Thus it seems that post 
exchanges in federal territories are immune from state 
sales or income taxes. Rulings must yet be made on 
the power of a state to collect such taxes from post 
exchanges not located in federal territory.*° 


Relation of State General Sales Taxes and 
Gasoline Taxes 


Many states that impose general sales tax exempt 
gasoline and other consumer goods which are taxed 
some other way, but, the following states do not exempt 
gasoline from their general sales taxes: Illinois, 
Indiana, Michigan, and Mississippi. In Michigan, 
however, retailers of gasoline are allowed to exempt 

(Continued on page 297) 





% 126 Fed. (2d) 863 (1942). 

37 62S, Ct. 43 (1941). 

3 62S. Ct. 1122. This case involved state taxation of tobacco sold 
in post exchanges. The Supreme Court ruled that appeal should 
have been made directly from the decision of the special three- 
judge federal court, hence the decision of the court of appeals was 
vacated to permit appeal. 

3% 62S. Ct. 1168. . 

” Tax Administrators News, June, 1942. 
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SUGGESTED TAX REVISIONS 


By P. HAENSEL 


Professor of Economics, Northwestern University 


tion plan only with reference to the income tax on wages and salaries. 

A separate collection of an income tax from wage and salary earners 

by means of a withholding tax is highly desirable and has been previously 

I favor abolishment of the earned income credit 

I favor splitting the income tax into two 

separate and distinct levies: (1) on wages and salaries and similar emolu- 

ments and (2) on all other incomes. The scale for wages and salaries up 

to $5000 a year should be separate (taking into consideration the family 
status) and taxed at lower rates than the regular income tax rates. 

A withholding tax deduction chart was prepared on similar lines in 

the recent pay-as-you-go bills (reprinted in the April 1943 issue of Taxes— 


|: GENERAL, there is an advantage of going over to a pay-as-you-go collec- 


recommended by me.’ 
provision of the income tax law. 


The Tax Magazine, p. 220), but my proposed new 
table would be in more detail considering the high 
rates and the necessity of avoiding notch provisions. 

No returns would have to be filed by the wage- 
earners themselves at any time and the tax would be 
deducted from employees’ pay by the employer simul- 
taneously with the Social Security Tax. Should the 
wage-earner have, in addition, an income from “other” 
sources (dividends, casual or irrregular receipts, etc.) 
totalling more than, say, $400 a year, he would be re- 
quired to file a special return at the end of the taxable 
year (on or before March 15). So long as “other” 
income is not over $400, this part of the taxpayer’s 
income would be entirely disregarded. 

All this would simplify collection for the Treasury 
Department and would be a great advantage to the 
small taxpayer who is now compelled to file a return 
for a small amount of tax or for no tax whatever. 
The new tax may be called “The Wage Withhold- 
ing Tax.” 

Only persons with a total income of $5,000 and over 
would have to file a return on or before March 15th 
and to pay the income tax on general lines of present 
law after the deduction of the withholding tax with a 
10 per cent appreciation as for earned income. Any 
wage or salary earner whose total tax liability under 
general rules of the income tax might be lower (but 
not less than, say, $30) than the amount actually with- 
held (for wage-earners burdened with debts, etc.) 
may get a refund upon filing a regular return on or 
before March 15th. This would be similar to the 
British income tax from farmers who are ordinarily 





1The system of taxing separately wage earners and other classes 
exists in the German law (see the translation of the German Income 
Tax Laws edited by the General Counsel for the Treasury Depart- 
Ment (1938) p. 17, 30 (Art. 39) and p. 15, 27 (Art. 32) and my 
article in the Taxes—The Tax Magazine (December 1935, p. 707) and 
is recognized in France ibidem, at p. 33 f. Art. 60-77) and in Great 
Britain. See also my “The Place of Illinois in a Rational Scheme of 
Tax Reform,” Evanston, 1941, p. 13, f. also in Illinois Law Review, 
February, 1941, p. 630). 
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FTER the rejection of the 
Rum! Plan and other pay-as- 
you-go tax collection plans 

what can be offered to meet the 
needs for wartime financing and 
meet with both Treasury and Con- 
gressional approval? A married 
couple with a net income of $1800 
has an income tax liability of 
$103.20 payable in four install- 
ments of about $26 each. People 
with $9,000 net income have to pay 
about $450 each installment. The 
assertion that all these people are 
unable to pay such a tax unless it 
is on the pay-as-you-go basis seems 
hypocritical. However, persons 
with a $90,000 net income will have 
to pay $14,000 each installment—, 
a very cruel experience. There are 
only 3,500 persons with an income 
over $100,000 in the United States 
and probably all of them have 
taken care of the tremendous tax 
load they were facing. 





assessed according to “Schedule B” but may claim the 
right to be assessed according to “Schedule D.” 


Exemptions 


In general, in the future it would be advisable to 
abolish the Victory Tax and to raise the personal ex- 
emptions in the income tax (and in the new withhold- 
ing tax) to the former levels of $1500 for married 
persons, to $750 for single persons and to $400 for each 
dependent. Income taxation of these lower income 
groups is mostly a technical nuisance and negligible 
in its results for the Treasury. The enormous 
throngs before all tax offices during the first two weeks 
of March show conclusively the absurdity of lowering 
the exemptions as per 1942 legislation. The procedure 
of withholding will be simplified also for the em- 
ployers when the exemptions will be increased and 
the Victory Tax abolished. 


The transition to the system of a “wage withhold- 
ing tax” would be extremely simple. All payments 
of the income tax pertaining to wages and salaries of 
the below $5,000 level due on September 15th and 
December 15, 1943 will be cancelled (or refunded, in 
the case of full prepayment) and replaced by the wage 
withholding tax, beginning July 1, 1943. In reality 
there is no actual cancellation but only a weekly, 
biweekly, semimonthly or monthly collection for half 
a year instead of a payment in two installments for 
the same period. For some wage-earners who lose 
their jobs or receive lower wages in the second half of 
the calendar year 1943 this may amount to some rebate 
on their tax obligation but this may be disregarded. 
They still will pay some of their share on the amounts 
they will spend in form of a sales tax. Should the 
wage withholding tax begin on January 1, 1944, there 
would be no question of any cancellation. For all 

(Continued on page 291) 














































NATIONAL DEBT 


PAINLESS REPAYMENT 
WITHOUT REPUDIATION 


By R. A. NEWMAN 


Whether the war ends in 1943 or 1953, or whether 
the National debt is billions or trillions of dollars, 
will not alter the problem of repayment. Repudiation 


would mean repudiation of the things which justify 
democracy over autocracy. Mr. Newman is with the 
National Labor Relations Board, Washington, D. C. 





duction Board restricting the civilian use of 

practically all metals except gold and silver 
constitute a dramatic illustration of the economic truth 
that money is merely a measure of the value of the 
goods which it purchases and is not, apart from its 
use in manufacture or art, a thing of value in itself. 
It need hardly be pointed out that if money made of 
gold and silver is not intrinsically of value, tokens 
of gold and silver such as dollar bills are similarly of 
value not because they represent gold and silver but 
for some other reason. That other reason is because 
they constitute a convenient medium for the payment 
for commodities and services; in other words, because 
they are a substitute for barter. Disregard of this 
fact has elevated money from a symbol of value into 
a thing of value in itself, and has obscured the relation 
of prices, which are always measured in terms of 
money, to value. 


]_) sction tos of May 5, 1942 of the War Pro- 


As money is not value, so price is not value but 
merely its measure or yardstick. If the supply of 
money is doubled, prices will rise, theoretically at 
least, to twice their former level... No more goods 
will however exist merely by reason of the fact that 
prices have doubled. No one will therefore be better 
off through having more goods. Sellers cannot acquire 
more goods than those necessary to replenish their 
stocks, since prices will be twice as high, and buyers, 
although having twice the quantity of money as be- 
fore, will be unable to buy more goods than formerly 
with half that amount. Without an increase in goods, 
no increase in money or prices can make a nation 
better off. This truism is familiar and is of no par- 
ticular help to us in the solution of our more pressing 
national economic problems. The converse of the 
truism is however more illuminating. If we turn it 
inside out, we see that people can become better off 
without an increase in money or prices, if more goods 





1G. D. H. Cole, ‘‘What Everybody Wants to Know about Money,”’ 
Pp. 316 (1933). : ¥ 





are produced. It would follow that people can con- 
tinue to be as well off without an increase in money or 
prices. A more subtle but none the less true corollary 
of the axiom is that, in a state of comparative equilibrium 
of supply of goods and demand for them people will 
continue to be just as well off if they have no money 
at all. The mechanics of exchange by barter would 
be very difficult without some sort of token money. 
Beyond furnishing a mechanical means of facilitating 
the exchange of goods, however, no money with the 
attributes of money as we know it, would be neces- 
sary to maintain the present standard of living.” 

Our national debt by June 30, 1943 will be well over 
$130,000,000,000. The problem of the repayment of 
the national debt at the end of the war is a cauchemar 
which creates darkest forebodings regarding the pos- 
sibility of continuing our system of free enterprise, 
because the burden of taxation to repay the principal 
and interest of our post-war debt will be such as to 
remove from the realms of possibility the hope of con- 
tinuing to function under a system of individual enter- 
prise with moderate governmental control. Whether 
or not a system of complete governmental control of 
our economic system, whether that be called paternalism, 
totalitarianism, communism or socialism, is desirable 
is not the subject of this article. The article assumes 
that it would not be desirable, and seeks a remedy for 
the preservation of a system of free enterprise and a 
solution, to that end, of the problem of paying off the 
national debt at the war’s end. Once that is accom- 
plished, the slate will be cleaned for a more intelligent 
system of balance between the interests of the indi- 
vidual and of groups of individuals, or the nation, than 
has prevailed during most of history. 

On November 30, 1942 the public debt passed, for 
the first time in history, the 100 billion dollar mark.’ 
The national income for 1942 will be considerably 
over $100,000,000,000. This amount would pay off the 
national debt. If the war had ended on Decem- 
ber 31st, 1942, we would, if this amount were applied 
to paying off the debt, have left a national debt con- 
siderably smaller than existed on December 7, 1941. 
The difference between winning and losing the peace 
may rest on the balance due.* Whether the war ends 
in 1943 or 1953; or whether the debt is billions or 
trillions of dollars, will not alter the problem of re- 
payment without repudiation. Repudiation of the debt 
means repudiation of the things which justify democracy 
over autocracy. Let us see how the dual result of 
avoidance of repudiation, and payment of the debt, 





2See Silvio Gesell, ‘‘The Causes of Economic Misery,’’ in ‘‘The 
Foundations of Peace,’’ p. 35 (trans. Philip Pye, 1937), lecture de- 
livered at Berne, Switzerland, during the First World War. 

3 The exact figure was $100,379,324,851.62. 


* Admittedly, the fact that the national debt exceeds the annual 
income is not fatal. The national debt of England amounted to 
more than twice the annual revenue of that country after both the 
Napoleonic and World Wars; see ‘‘The Federal Debt and the Fu- 


ture,’’ article by Alvin W. Hansen and Guy Greer, Harper’s, April, 
1942. 
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can be accomplished without undue suffering. Strangely, 
if the result can be accomplished without undue suffer- 
ing, it is capable of accomplishment without any suf- 
fering at all, if we apply the doctrines stated at the 
commencement of this paper as to the real function 
of money.° 

For simplicity, let us assume a national debt of 
$100,000,000,000 and a national annual income of equal 
amount. A 100 per cent income tax would pay the 
debt and enable us as a nation to start clean at the 
vear’s end. The problem arises as to how people are 
to live in the meantime, during the calendar year 
1943, without being left any money after paying a 
100% income tax. How, that is, is an exchange of 
goods and services to be accomplished? We must 
start with the realization that a change in housekeep- 
ing can be effected only by a shock and drastic revi- 
sion, for a temporary period, of our internal economy 
for the sake of the lasting cure. As wages and pro- 
duction have been frozen, we must freeze our stand- 
ard of living and even our profit taking system in 
order to eradicate the plague spot of a national debt 
so colossal as to create an insuperable impediment to 
the resumption of anything approaching our ancient 
ways of free economic life. To do this we must be- 
come reconciled to treading water in an economic 
sense until the sore spot is eliminated by a rapid and 
relatively painless operation. To do this we must 
freeze, not merely prices, wages, profits and standard 
of living, but income as well. 

It is suggested that the following method be em- 
ployed. The problems and their suggested solutions 
may be separately stated as follows: 

1. Inthe slang phrase, what will we use, during the 
interim period, for money? By paying for goods and 
services, not in money in the old sense of that word, 
but by tokens. Token money would be the most 
practicable method. To achieve this result, a two- 
purpose currency might be employed, consisting of 
two physical parts; one part to be used for paying 
taxes for the reduction of the national debt and other 
purposes, the other to buy goods and services. 

2. Would not the result of doubling the amount of 
money in circulation be to stimulate inflation? The 
amount of money, in the sense of the old duty money, 
will not be increased. The use of the barter coupon 
will be limited to one year, after which it will cease to 
have value for any purpose, thus confining its use to 
the purpose for which it is designed, namely, barter 
for the interim period. The barter coupons must 
therefore be used during the year, if at all. 

3. Will not people with larger current incomes ob- 
tain more coupons and therefore, without a system of 
universal rationing, secure a disproportionate and in- 





See Cole, op. cit., p. 314. 
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equitable share of available goods and services? This 
result can be avoided by freezing incomes at fixed ceil- 
ings, say $3,500 for the year 1943 for unmarried adults 
and $5,000 for heads of families. This will accom- 
plish the result of enabling people to live during the 
freeze-period on exactly the same standard as they 
lived the previous year, up to the standard-of-living 
ceilings of $3,500 and $5,000 respectively. 


4. Will not the 100% tax prevent replacement of 
industrial machines and expansion of plants? It will; 
this is an unavoidable defect of the proposed plan. 
Part of the difficulty might be obviated by subsidies, 
tax remissions on profits from investment capital or 
deferments in meritorious cases or cases of hardship, 
and similar devices. Against it must be measured the 
advantage of paying off the national debt. On the net 
result must the decision whether or not to employ the 


‘plan, be based. 


5. Will not the coupons become less valuable towards 
the end of the year because their period of use will 
soon run out? This difficulty can largely be overcome 
by requiring dealers and workers to honor the con- 
sumer coupons whenever presented, during the year. 
For the relief of the dealer caught with coupons on 
the last day who will have parted with goods in ex- 
change for unusable coupons, the government might 
redeem coupons received during the last week of the 
year. 

6. How will the national debt be paid off? In the 
old-dollar part of the currency issued, the use of which 
will be frozen during the year, after which it will 
circulate exactly as does our present currency. 


7. Will this result not defraud present creditors of 
the nation, therefore constituting an indirect method 
of repudiating the national debt? It will not, because 
holders of government bonds will receive the old kind 
of dollars, and can use them after the year’s end just 
as they could before the temporary money freeze. 


8. Will not the ultimate repayment of the national 
debt itself cause inflation? This result can be avoided 
in two ways: (a) the investment of the repayments 
will automatically stimulate production, thus increas- 
ing the supply of goods, or (b) by providing for the 
repayment in annual installments over a period of 
years, thus cushioning the inflationary tendency. 

The plan is not a novel one, but is substantially 
similar to the function of money under the Russian 
experiment during the last fifteen years. If there 





®See article by Dr, Benoy Sarkar, ‘‘Economic Theory of Soviet 
Russia,’’ Calcutta Review, November 1941, p. 109 et seq.; Knapp. 
Statliche Theorie des Geldes, 1905; L. E. Hubbard, Soviet Money 
and Finance (1936), p. 202 et seq.; Brutzkus, Economic Planning 
in Russia (1935), p. 204; Sidney and Beatrice Webb, Soviet Com- 
munism—A New Civilization? (1936), pp. 712-715, section on ‘‘Pay- 
ment According to Social Value.’’ 
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are fatal flaws in the plan, let it be discarded. If not, 
why not use it? In the only novel part of its aspect, 
that of the issuance of barter money, it closely ap- 
proaches a plan formulated over fifty years ago by an 
Italian economist. 

In 1891 Silvio Gesell published the first of a long 
series of writings expounding his theory of Free 
Economy, based on the twin concepts of Free Land 
and Free Money. Gesell regarded rent and interest 
as unearned increment, and proposed the abolition of 
both, the former through the nationalization of land 
and the latter through the issuance of Free Money. 
The earliest English translation of any of his writ- 
ings, a book first published in 1906, appeared in 1929. 
In the same year a critique of Gesell’s theory, “Free 
Economy”, by Dr. Theophil Cristen, first published 
in Roumania in 1918, was translated and enlarged by 
Philip Pye. In Cristen’s pamphlet’ attribution is 
given to Gesell for having originated thirty years 
previously the theory of a currency which should 
depreciate a fixed amount every week at the expense 
of the holder. The forced circulation of the currency, 
throug the incentive of the holder to pass on the loss 
caused by its possession, Dr. Cristen points out, has 
the following advantages: of increasing the demand 
for produce and so stimulating production, of increas- 
ing the demand for labor and therefore raising wages, 
of reducing the demand for loans by settling old debts, 
and of increasing the offer of loans by stimulating the 
lending of money. Perhaps the best statement of 
Gesell’s theory is that of Professor Cole: ® 

“In a non-monetary economy it would be impossible, 
thinks Gesell, to charge interest. Those who had 
accumulated a hoard would have to lend it “free”, 
because otherwise, being a hoard of goods and there- 
fore perishable, it would decline in value. But in a 
monetary economy people do not have to accumulate 
wealth in the form of goods. They can hold it in the 
form of money. Now money is not perishable and 
hence the lender can charge a rate of interest, can 
refuse to lend it with no loss to himself, if insufficient 
interest is forthcoming. But if interest is paid because 
money is not perishable and we wish to abolish inter- 
est, our course of action is clear. We must make 
money perishable too. This is precisely what the 
introduction of ‘Free Money’ will do.” 


Gesell’s purpose in introducing “free money” is to 
eliminate interest and cyclical trade depressions, thus 
evolving his “Natural Economic Order”.® Our pur- 
pose is different, but the economic soundness of the 





tT At p. 21 of Pye’s translation. 


8G. D. H. Cole, ‘‘What Everybody Wants to Know about Money,”’ 
p. 388 (1933). 


®* Silvio Gesell. 


“The Natural Economic Order,’’ 
(1906). 


Preface, p. 12 
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use of “Free Money”? for this purpose justifies its 


use for the limited purpose of paying the national 
debt. 


It is interesting to contrast in passing the results of 
an actual experiment in the application of Gesell’s 
theory with the failure of other suggested methods of 
currency stabilization.” 

In “The Week” of May 17th, 1933 appears an account 
of an experiment in the Gesell economy practiced in 
Worgl, a little Austrian town which had been moving 
rapidly toward bankruptcy. Nobody did any busi- 
ness, nor paid taxes. One Unterguggenberger, the 
Burgomaster of Worgl, proposed a plan closely approxi- 
mating one of Gesell’s suggested variations, that of 
the issuance by the town authorities of shilling notes, 
which were called tickets for services rendered, and 
which decreased in value one percent each month. 
Unless a stamp was purchased at the end of each 
month from the local authorities of sufficient value to 
bring the note up to face value, it became valueless. 
The proceeds of the stamps went to the poor relief 
fund. “The result was that the notes circulated with 
‘unheard of rapidity. They were first used for the pay- 
ment of wages for the building of streets, drainage and 
other public works by men who would otherwise have 
been unemployed. On the first day when the new 
notes were used, eighteen hundred shilling worth was 
paid out. The recipients immediately hurried with 
them to the shops, and the shopkeepers and merchants 
hastened to use them for the payment of their tax 
arrears to the municipality. The municipality imme- 
diately used them to pay the bills Within the 
first four months after the issue of the new money, the 
town had accomplished public works to the value of 
one hundred thousand shilling . . . Unemployment 
is now reduced enormously, the shopkeepers are 
prosperous. The fame of the Worgl miracle spread. 
Irving Fisher, American economist, sent a commission 
of inquiry to Worgl, and the system has since been 
introduced in a score or more of American town- 
ships”. 

The aftermath of the Worgl experiment is a bit 
ironical. The Austrian National Bank, highly dis- 
turbed by the whole proceeding, hailed Unterguggen- 
berger before the court to explain himself and his 
plan. The article does not recount the court’s judgment. 





 Gesell’s proposal has received the support, not only of two 
societies in Germany, Austria and Switzerland, but also of the 
well known American economist, Professor Irving Fisher; see 
‘‘Booms and Depressions,’’ Appendix vii. 


1E, g., Professor Irving Fisher’s method of variation of the 
weight of gold in the dollar, ‘“The Money Illusion,’’ 1928; J. M. 
Keynes’ method of the issuance or withdrawal of paper money in 
accordance with index numbers of prices, advocated by Arthur 
Kitson (a disciple of Gesell), ‘‘The Money Question,’’ 1894, The 
defects of such systems, due to the possibility of hoarding, are not 
present in Gesell’s Free-Money proposal, since no one will hoard 
a commodity that depreciates, even though interest rates fall to 


zero. See. however, comments to the contrary in Cole, op cit., 
Pp. 393-399, 
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RELIEF AND RENEGOTIATION 


By GUSTAVE SIMONS 


HE NATION’s indus- 
try is in the throes of 
renegotiation. Many 
government price adjusters are 
selfless, intelligent business 
men. Unfortunately, however, 
there is a group that conceived 
of renegotiation as a sales- 
man’s job predicated upon bluff 
rather than upon a scientific 
appraisal of the pertinent fac- 
tors. Senator Bridges of New 
Hampshire has circularized the 
nation’s business with reference to proposed legisla- 
tion placing renegotiation on a more equitable and 
exact basis. Chairman Vinson of the House Naval 
Affairs Committee has indicated a possible revival of 
the fixed profit limit in lieu of discretionary renegotia- 
tion procedures. Abuse of these discretionary features 
will inevitably tend in that direction. 


pensation Board. 


Reform will inevitably come because Congress and 
the governmental departments in charge will realize 
that abuse of discretion in renegotiation will lead to 
the same fault as was found with fixed profit limita- 
tion, namely, the destruction of initiative and in- 
centive so necessary to the enhancement of the war 
effort. It is practically certain that a test in the 
courts of the somewhat dubious constitutional basis 
of renegotiation will be made. That this has not 
come before has been because of the natural re- 
luctance of any corporation to pioneer in this dan- 
gerous direction. Inevitably, it will be discovered 
that to countenance unscientific renegotiation is not 
an act of patriotism but, instead, an act of disloyalty 
to the nation and to the war effort, as well as to the 
stockholders. Once the floodgate is opened, the 
whole process of renegotiation is apt to collapse un- 
less this is anticipated by reform in renegotiation as 
it is now sometimes administered. Industry itself can 
be the first to initiate this reform by taking prompt 
steps to secure relief against improper and unfair 
renegotiation. 

Means of relief are available along much the same 
lines as those stated in an article on the subject of 
relief from the unfair burdens of the excess profits tax 
which appeared in this periodical in its February 
issue, entitled “Relief From Excess Profits Tax 
Burdens, With Special Reference to Section 722,” 
written by Mr. Gustave Simons and Mr. Paul D. 
Seghers, appearing on page 67 thereof. 


Mr. Gustave Simons, Esq., is a member of a 
New York firm of attorneys, Simons and Greeley. 
He and his partner, Mr. Harold Dudley Greeley, 
have been the authors of many articles on sub- 
jects of taxation and governmental control. Mr. 
Simons is the author of the article entitled, “‘Re- 
lief From Excess Profits Tax Burdens With 
Special Reference to Section 722,’’ which appeared 
in the February issue of ‘‘Taxes.”’ Grateful ac- 
kowledgement is made by the author to his 
partner, Mr. Greeley, of the New York and Con- 
necticut Bars, and to Henry W. Sweeney, Esq., 
of the Bar of the District of Columbia, a Certified 
Public Accountant of New York, and formerly 
Chief Accountant and Auditor of the Navy Com- 
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It is the practice for adjust- 
ers to require, as a first step in 
renegotiation, copies of the 
company’s financial reports for 
the years 1936 through the 
most recent one, where balance 
sheets and income statements 
are available. 

It has clearly been estab- 
lished that a primary and 
most important influence in 
renegotiation is the ratio of 
the corporation’s profits to 
sales during the years 1936-1939, inclusive, the same 
years as form the base period for the excess profits 
tax. While the War and Navy Departments have 
indicated in published statements that a company 
enjoying increased volume available under war 
contracts should not expect the same profit margin 
as was in effect during the base period years, never- 
theless it is apparent that it is this profit margin 
which represents at least a maximum and a starting 
point from which the price adjuster calculates down- 
wards. Accordingly, if earnings during the base 
period were inadequate, the corporation is in a diffi- 
cult position to begin with. 

It thus is apparent that the first consideration of 
management should be to ascertain whether the 
profits of the company during the base period were 
depressed for abnormal reasons peculiar to the com- 
pany, such as strikes, floods, other physical castas- 
trophes, temporary economic events, such as price 
wars, change of method of production or selling or 
commencement of business during or immediately be- 
fore the base period, or after the base period as a 
result of a policy to which the taxpayer was com- 
mitted, or the like. Or, on the other hand, profits 
may have been abnormally low during the base period 
because a company was in an industry where profits 
are sporadic and where the base period did not repre- 
sent (as it did for industry in general) a period of 
fair, normal, average, and standard profits. For ex- 
ample, the New York Journal of Commerce of March 
22, 1943, printed an article headlined “Renegotiation 
Trend Causes Apprehension Among Tool Producers.” 

Practical experience has demonstrated that this ap- 
prehension is well founded because tool producers are 
being left, by reason of renegotiation, with little or 
no reserves for the probable years of famine. Yet, 
these same factors were recognized by the Senate 
(Continued on page 294) 
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Income Taxes—Thie fol- 
lowing States have made 
changes in their Income 
Tax Law: 

Arizona—Chap. 11, Laws 
of 1943. Arkansas—H. B. 
No. 252, Laws 1943. Act 
No. 162, Laws 1943. Cali- 
Intergovernmental Fis- fornia—Chap. a tA. BB. 
cal Relations. No. 202), Laws 1943. 
Chap. 38 (A. B. No. 203, 
Laws 1943, makes amend- 
ments to Corporation Income Tax Act, Chap. 25; (S. B. No. 
151), Laws 1943, limits returns required to be under oath to 
fiduciary returns; Chap. 34 (S. B. No. 152), Laws 1943; 
( hap. 47 (A. B. No. 755), Laws 1943; Chap. 26 (A. B. No. 
351), Laws 1943. Colorado—sS. B. 257, Laws 1943; S. B. 
N >. 291, Laws 1943. Delaware.—H. B. No. 22, Laws 1943; 
H. B. No. 57, Laws 1943, amends Secs. 156 and 158, 
Revised Code of Delaware. Georgia—H. B. No. 60, 
laws 1943, amends Sec. 92-3105(i), Code of 1933. Idaho 
—S. B. No. 144, Laws of 1943. Iowa—S. B. No. 157, 
Laws of 1943; H. F. No. 18, Laws of 1943; S. F. No. 82, 
Laws of 1943, amends Sec. 6143.041 of the Code; H. F. 
No. 7, Laws of 1943; S. F. No. 22, Laws 1943. Kansas— 
H. B. No. 31, Laws 1943. Maryland—Chap. 319 (H. B. 
No. 238), Laws 1943. Massachusetts—Chap. 45, Acts 
of 1943, amends G. L., Chap. 62, Secs. 3, 24, 31, 33 and 56. 
Minnesota—Chap. 107, Laws 1943. Montana—Chap. 67 
(H. B. No. 102), Laws 1943, amends Sec. 2303.3, Revised 
Code of 1935; Chap. 181 (S. B. No. 95), Laws 1943. 
New York—Chap. 120, Laws 1943, amends Secs. 386-a, 
214(10), 215 and 219h, Tax Law; Chap. 1, Laws 1943, 
amends Sec. 377(1); Chap. 60 Consolidated Laws. Chap. 
12, Laws 1943, amends par. (e), Sec. 359, Chap. 60, Con- 
solidated Laws; Chap. 81, Laws 1943, adds par. (h) to 
subd. (2), Sec. 359 and subd. (8) to Sec. 353, Chap. 60, 
Consolidated Laws; Chap. 91, Laws 1943, amends Sec. 
3, Chap. 74, Laws 1943; Chap. 231, Laws 1943, amends 
Sec. 350(15); Chap. 60, Consolidated Laws; Chap. 232, 
laws 1943, adds par. (k) to Sec. 359(2), Chap. 
60, Consolidated Laws. Chap. 245, Laws 1943, 
amends Secs. 350, 359, 360, 362 and 365, Chap. 
60, Consolidated Laws; Chap. 246, Laws 1943, 
amends Sec. 360(1), Chap. 60, Consolidated 
Laws; Chap. 273, Laws 1943, adds par. (1) to 
subd. (2) of Sec. 359, Chap. 60, Consolidated 
laws; Chap. 274, Laws 1943, adds subd. (19) 
to Sec. 350, Chap. 60, Consolidated Laws. 
North Carolina—H. B. No. 19, Laws 1943. 
H. B. No. 672, Laws 1943, amends Sec. 322(9) 
of General Revenue Act as amended by H. B. 
No. 19, Laws 1943. North Dakota—sS. B. No. 
180, Laws 1943 amends Sec. 2346a18, Compiled 
Laws; S. B. No. 1, Laws 1943; S. B. No. 107, 
laws 1943, amends Sec. 2346a16, Compiled Laws. 
Oregon—Chap. 65 (H. B. No. 204), Laws 1943, 
amends Sec. 110-1616, Oregon Compiled Laws 
Annotated; S. B. No. 4 amends Sec. 110-1518, 
Oregon Code Laws Ann. (69-1318, 1935 Code); 
H. B. No. 164 adds subsec. (1b) to Sec. 110-1611 
O. C. L. A. (69-1511, 1935 Code); H. B. No. 176, 
Laws 1943, amends Sec. 110-1606, O. C. L. A. 
(69-1504, 1935 Code). Chap. 205 (H. B. 146), 
Laws 1943. H. B. No. 2, Laws 1943, amends 
Secs. 110-1616 and 110-1626; H. B. No. 275, 

Laws 1943; H. B. No. 416, Laws 1943; H. B. 
No. 386, Laws 1943; H. B. No. 208; Laws 1943. 
South Dakota—S. B. No. 41, Laws 1943. 
Tennessee—Chap. 31 (S. B. 113), Laws 1943 
amends Sec. 1316 of the Code. West Virginia 
—H. B. No. 2, Laws 1943. Wisconsin—Chap. 
8 (A. B. No. 2), 


“There is a compelling 
need for coordination by 
the Federal Government, 
the States, and local gov- 
ernments of such tax lev- 
ies as those on incomes, 
inheritance, tobacco, liq- 
quor, gasoline, motor 
vehicles and business ac- 
tivity.”” — Committee on 
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Motor Vehicles—The following States have made 
changes in their Motor Vehicle tax and license laws: 

Arizona—Chap. 4 (H. B. No. 133), Laws 1943. Chap. 
76, Laws 1943. Arkansas—H. B. No. 141, Laws 1943, 
amending Sec. 5(B)(1) of Act 367, Laws 1941. S. B. 
No. 228, Laws 1943, amending B Sec. 24, Act No. 65, 
Laws 1929. Indiana—Chap. 57 (S. B. No. 96, Laws 1943. 
Chap. 81 (H. B. No. 228), Laws 1943. Chap. 259 H. B. 
No. 255), Laws 1943, amending Sec. 35 of Chap. 287, 
Laws of 1935. Iowa—H. B. No. 388, Laws 1943. Maine 
—Chap. 62, Laws 1943, amending Sec. 50, Chap. 29, 
Revised Statutes. Chap. 39, Laws 1943, amending Sec. 
93, Chap. 12, Revised Statutes. Chap. 15, Laws 1943. 
Chap. 32, Laws 1943, amends Sec. 57, Chap. 29, Revised 
Statutes. Massachusetts—Chap. 18, Acts of 1943, amend- 
ing Sec. 2A, Chap. 60A, G. L. Michigan—sS. B. No. 66, 
Laws 1943. Minnesota—Chap. 98 (H. B. No. 36), Laws 
1943. North Carolina—S. B. No. 87, Laws 1943, amend- 
ing Chap. 310, Public Laws 1939. H.B. No. 619, Laws 
1943, amending Sec. 58, Chap. 407, Public Laws of 1937. 
H. B. No. 239, Laws 1943, amending Sec. 16, Chap. 407, 
Public Laws of 1937. H. B. No. 490, Laws 1943, amending 
Sec. 49, Chap. 407, Public Laws of 1937. Oklahoma— 
S. J. R. No. 8. Oregon—Chap. 206 (H. B. No. 180), 
Laws 1943. Chap. 237 (H. B. No. 154), Laws 1943, 
amendnig Sec. 115-118. S. B. No. 155, Laws 1943, amend- 
ing Sec. 115-105, Oregon Compiled Laws. Pennsylvania 
—H. B. No. 62, Laws 1943. South Dakota—H. B. No. 
242, Laws 1943. Tennessee—Chap. 113 (S. B. 508), Laws 
1943 amending Chap. 94, Laws 1939. Chap. 63 (S. B. 95), 
Laws 1943, amending Chap. 84, Laws 1943. Washington 
—Chap. 144 (H. B. No. 177), Laws 1943, repeals Chap. 
228, Laws 1937. Chap. 194 (H. B. No. 7), Laws 1943. 
Chap. 104 (S. B. No. 49), Laws 1943, amending Sec. 
6382-28, Remington Revised Statutes. Wisconsin— 
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Chap. 24 (H. B. No. 106), Laws 1943, amending Secs. 
85.01(1)-(5)-(la), Statutes. Wyoming—S. B. No. 10, 
amending Sec. 72-113(d), Rev. Stat. 


Inheritance Taxes—The following States have made 
changes in their inheritance, Estate and Gift Tax laws: 


Arizona—Chap. 32 (H. B. No. 156), Laws 1943. 
Arkansas—Act No. 19, Laws 1943; Act No. 99, Laws 
1943; Act No. 142, Laws 1943. California—Chap. 19, 
Laws 1943, amending Sec. 6(1)(a) and 6(3). Idaho—Chap. 
176 (H. B. No. 197), Laws 1943, amending Sec. 14-407, 
Idaho Code Annotated. Iowa—H. B. No. 19, Laws 1943, 
amending inheritance tax law. Montana—Chap. 130 
(H. B. No. 159), Laws 1943, amending Sec. 10,375, Re- 
vised Statutes of Montana; Chap. 236 (S. B. No. 142), 
Laws 1943; Chap. 38, Laws 1943, amending Sec. 1, Chap. 
22, Laws of 1939. North Dakota—H. B. No. 198, Laws 
1943. New York—Chap. 120, Laws 1943, amending Sec. 
249-n, Tax Law. North Carolina—H. B. No. 19, Laws 
1943; H. B. No. 19, Laws of 1943, amending Sec. 600. 
Oklahoma—H. B. No. 122, Laws 1943. Oregon—S. B. 
No. 54, Laws 1943, amends Sec. 20-108, Oregon Compiled 
Laws; S. B. No. 257, Laws 1943, amending Sec. 20-105, 
Oregon Compiled Laws; S. B. No. 256, Laws 1943, 
amending Sec. 20-204, Oregon Compiled Laws; H. B. 
No. 331, Laws 1943. South Dakota—S. B. No. 214, Laws 
1943, amending Sec. 57.2101, South Dakota Code. 
Tennessee—Chap. 119 (S. B. 265), Laws 1943, amending 
Sec. 126la, 1932 Code; Chap. 114 (S. B. 573), Laws 1943, 
amending Sec. 1276, 1277, 1282, 1283, and 1284, Code. 
Utah—S. B. No. 127, Laws 1943, amending Sec. 80-12-20, 
Utah Code; S. B. No. 28, Laws 1943, amending Sec. 
80-12-21, Utah Code; S. B. No. 30, Laws 1943, amending 
Sec. 80-12-5, Utah Code; S. B. No. 31, Laws 1943, amend- 
ing Sec. 80-12-8, Utah Code; S. B. No. 32, Laws 1943, 
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Sales and Use Taxes— 
The following States have 
made changes in their Sales 
and Use tax laws: 

Arizona—Chap. 16 (H. » 
B. No. 135), Laws 1943. 
Ss: B; 107). Laws YOR: 
Colorado—H. B. No. 155, 
Laws 1943 amendment. S. 
B. 301 amending Public 
Revenue Service Tax Law. 
Delaware—H. B. No. 12, 
Laws 1943. Indiana—Chap. 82 (H. B. No. 334), Laws 
19.'3, amending Sec. 10, Gross Income Tax Act. Chap. 
144 (S. B. No. 50), Laws 1943, repealing Sec. 1(g) and 
amending Sec. 6, Gross Income Tax Act. Chap. 282 
(H. B. No. 2), Laws 1943, amending Sec. 10, Gross 
Income Tax Act. Maine—Chap. 20, Laws 1943, amend- 
ing Sec. 7, Chap. 298, Laws 1941. Michigan—P. A. 29, 
Laws 1943. New York—Chap. 120, Laws 1943, amend- 
ing Sec. 471, Tax Law. North Carolina—H. B. No. 19, 
Laws 1943, amending Sec. 405. North Dakota—H. B. 
No. 83, Laws 1943. H. B. No. 130, Laws 1943, amending 
Chap. 271, Sec. 2, Laws 1941. Ohio—H. B. No. 70, Laws 
1943, amends Sec. 5894-2, General Code. Chap. 64 (H. B. 
No. 154), Laws 1943, amending Sec. 74A, Art. 56. 
Oklahoma—H. B. No. 7, Laws 1943. Oregon—H. B. 
333; H. B. No. 268, Laws 1943. South Dakota—sS. B. 
No. 212, Laws 1943, amending Sec. 57.3309, South Dakota 
Code of 1939; S. B. No. 107, Laws 1943, amending Chap. 
276, Laws 1939; H. B. No. 248, Laws 1943, amending 
Chap. 276, Laws 1939; S. B. No. 10, Laws 1943, amending 
Chap. 276, Laws 1939; H. B. No. 185, Laws 1943. Utah— 
H. B. No. 14, Laws 1943, amending Sec. 80-15-2, Utah 
Code; S. B. No. 172, Laws 1943, amending Sec. 80-15-4, 
Utah Code. Washington—Chap. 80 (H. B. No. 137), 
Laws 1943, repeals Title VI, Chap. 80, Laws 1935; Chap. 
156 (H. B. No. 169), Laws 1943. West Virginia—S. B. 
No. 172, Laws 1943, amending Sec. 9, Art. 15, Chap. 11, 
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“A large gap in this na- 
tion’s machinery of gov- 
ernment could be filled 
by a Federal-State Fiscal 
Authority serving as 
mediator between Fed- 


eral and State officials 
and agencies on taxation 
and other fiscal mat- 
ters.’’—Committee on In- 
tergovernmental Fiscal 
Relations. 





The Committee on Intergovernmental Fiscal Relations worked out its coordination program from 
the viewpoint that Federal, State and local governments are partners in a joint enterprise rather than 
competitors, that the problems of intergovernmental fiscal relations may best be solved by cooperation 
rather than coercion, and that each specific problem has to be considered on its own merits. 

Overlapping in Federal and State tax sources exists in significant degree with respect to some 
10 sources of revenue, including most of the major sources, and comprising approximately 62 per cent 
of all Federal, State and local tax revenues. The tax sources jointly employed by Federal and State 
governments accounted for 88.4 per cent of all Federal tax collections and 75.4 per cent of all State 


tax collections in 1941. 
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“How in the name of CCH,” exclaimed the Kid, “is 
anybody going to accrue taxes, or provide for them, 
with this witches’ dance around the mulberry bush!” 

“Nothing short of scandalous,” agreed Oldtimer. 
“We are well into 1943, a tough war has still got to 
be won, and inflation beat to a standstill—and still no 
tax bill!” 


“You know,’ 


said Dash, “the talk going around is 
very peculiar, to say the least. The emphasis is all on 
tax relief! What I say is never mind relief, just let’s 
have the tax bill so we know what’s what. The boys 
in the slit trenches don’t mind doing their job—the 
least we can do is to pay the bill.” 

“Everybody seems agreed on pay-as-you-go,” began 
Philo, “but _ 

“Nobody is agreed on skip-in-the-process,” finished 
Oldtimer. “If you ask me, this is hardly the time to 
persist that any skipping has got to be done. It just 
doesn’t seem fitting.” 

“And how do you propose to get two years’ taxes 
out of one year’s income?” inquired the Kid. 

“No one has seriously suggested that,” replied Old- 
timer. “To begin with, enough should have been set 


aside out of 1942 incomes, to pay 1942 taxes and 
then Cage 


“But suppose it wasn’t,” persisted the Kid. 

“Whoever spent all of his 1942 income, in effect spent 
a part that didn’t belong to him, but he was holding 
in trust for Uncle Sam,” explained Oldtimer, “and he’s 
got to do what everyone else has to do when there’s 
a debt to meet and the money has been squandered— 
go out and borrow the dough!” 

“An old-fashioned way,” intoned Dash. 


“What’s the matter with it?” asked Oldtimer 
pointedly. 


G SHOP 


“Nothing—so far as it goes,” conceded Dash. “But 
suppose he who saved enough just pays up his 42 
taxes, and he who didn’t borrows and pays up, then 
what ?” 

“Then determine the top rate of tax you can squeeze 
out of 1943 income,” proposed Oldtimer, “and let’s 
say that that’s an effective rate 10% higher than in 
the 42 Act. Levy a special ‘change-over-year’ tax, 
at rates sufficient to sop up that extra 10%, and from 
then on you are on pay-as-you-go.” 

“So that ’43 collections would be based on the ’42 
Act rates, plus 10%, and from then on you stay with 
that until excess purchasing power calls for a jacking 
up of rates, is that it?” asked the Kid. 

“Just about,” admitted Oldtimer. “On that basis 
you wouldn’t get into the impossible situation of hav- 
ing to call for two year’s taxes in one year, yet you’d 
collect all that ’42 rates call for, plus whatever excess 
seems appropriate in the light of mid-year 1943 
circumstances.” 

“And if you try to determine that excess at ‘what 
the freight will carry’,” concluded the Kid, “you just 
can’t ask any more. That’s all there is.” 

“You can ask it,” retorted Oldtimer, “but there’s 
doubt that you'll get it. The realistic way is to take 
what there is, and stop talking imaginary ‘revenues’.” 

“T guess we won’t have to draw on them,” said the 
Kid. “We have quite a kitty as it is, and we are play- 
ing for top stakes. We ought to put this game on a 
‘put up or shut up’ basis—shoot the works—and that'll 
show up the pikers in no time! Blast the Axis with 
taxes!” 

“It’s beginning to look,” ventured Dash, “as if some- 
-one had it in for the taxpayers, though. To put on a 
War Bond drive while leaving the taxpayer in the 
dark as to whether or not he is going to be asked to 
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pay two years’ taxes in one, just doesn’t make too 
much sense, does it?” 

“Tt serves to put the taxpayer on the spot,” observed 
the Kid. “But who’s ‘someone,’ that your’re re- 
ferring to?” 

“With ‘someone’ I mean the authority who has the 
power to raise revenue—Congress. That’s where the 
trouble is this time,” averred Dash. 

“T still don’t think a withholding tax is going to be 
easy to administer; it might, in fact, invite a break- 


down in the tax collecting machinery,” cautioned 


Oldtimer. 

“How’s that?” asked Dash. 

“Well, the tax is based on a concept of income,” 
replied Oldtimer, “and you can only say how much 


. that income is when the tax year is up. Any estimat- 





ing of current-year income on the basis of what it was 
the year before still leaves us with a definite tie to a 
by-gone year, and we’d use that tie to levy a with- 
holding tax.” 

“Certainly crude and unsatisfactory,” agreed Philo. 
“Yes, I can very well see that you’re inviting squawks 
and trouble with that sort of a method.” 

“That’s why a forced savings plan should be tacked 
on to the revenue bill, nothing else,” said Oldtimer. 


| “Force people to budget for their taxes in the year the 


income is earned. Withhold—yes. But withhold sav- 
ings, not taxes.” 


“That would give the Treasury all the money cur- 


| rently,” summarized the Kid, “but the determination 


of tax, necessarily being post facto, would stay on the 


| present basis.” 


“All you are proposing is to change the name on the 
withholding tax,” found Philo. 

“The name and the nature,” emphasized Oldtimer. 
“A tax on a wobbly basis is of evil, invites disputes 
and ill feeling. Just withhold savings, and no one is 
going to feel very bad about that, knowing that in due 
time the tax will be figured precisely, not arbitrarily.” 

“Would you ‘unfreeze’ any excess of savings with- 
held, over the tax?” queried the Kid. 

“Yes, there’d be no basis for holding on to it,” 
replied Oldtimer. “All you’d want is the full tax out 
of everybody, and with enforced budgeting that’d be 
a cinch.” 

“Say, why don’t we send along that idea to the Ways 
and Means Committee” exclaimed the Kid. “It’s so 
simple, that maybe it’s the answer.” 

“Right!” concurred Dash. “T’ll propose a toa . 

a resolution, to that effect. But how do we go about it?” 

“Elementary,” volunteered the Kid. “Let’s memo- 
tialize the Editor to call the Committee’s attention to 


what we have covered. Oldtimer, you call Henry L. 
Stewart !” 
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Cases 


With the need for making the most out of your 
garden and orchard this summer, and potables always 
being something handy to have around, you'll be in- 
terested in the recipe for what sounds like a refresh- 
ing nectar. Turn to 9345, in 43-1 ustc and—down 
the hatch! 


Disputed liability and its effect on tax deductions 
for any particular year are questions discussed at 9329 
and again at 9333. The long and short of it: not de- 
finitely determinable—not deductible. 


Are you awake to the relief afforded under Section 
3801, to certain “related taxpayers”? If not, review 
the case at 9342, Marian S. Lovering v. U. S. 


The classic Eisner v. Macomber is again drawn upon 
for a definition of what’s “income,” this in the case at 
9332. Tax benefit theory comes in for a thorough re- 
view, the Court (CCA-8) finding that there’s no such 
animal in the tax law or the regulations, its origin 
being in equity. Thumbs down. 


Then, once again, we have the question of husband 
and wife partnerships at the bar, this in the case re- 
ported at 9337. The opinion begins: “This is another 
of those efforts to make future returns from personal 
services taxable to some one other than the real earner 
ofthem . ....” And there you are. 


Other recent cases on that question are Ancel Earp 
v. Jones, 42-2 ustc, 9765 and, on the other side of the 
fence, Potter v. Commissioner, 47 BTA 607 (CCH Dec. 
12,822). Also Paysoff Tinkoff, Robert S. Eaton, Jas. L. 
Robertson and Geo. M. Cohan, all versus Commissioner ; 
but he does all right. 


The Original Shoptalker 


Thru Naval Censor comes this welcome letter from 
Lieutenant-Commander Lewis Gluick whose present 
address is c/o Fleet Post Office, New York. It will be 


remembered that he conducted the “Shoptalkers” for a 
number of years before the Navy required his services.— 
Glad to hear from you, Sir, and the best of luck always! 





An Open Letter to the Editor 


“It is over six months since we submitted our last 
copy to Bill Wise, who, we hope, is getting along well. 
It was quite a wrench the first couple of months to 
see a deadline date come and go without sending out 
any Shoptalk. A habit begun in 1928 is not readily 
broken. But we got to meeting other more important 
deadlines, i. e. sailing dates, and the lost feeling on 
each tenth of the month passed away. But never the 
urge to write. That has been with us ever since we 
edited a surreptitious paper called the “Hawkeye 
News” in Port Chester High School, at the tender age 

(Continued on page 285) 














































































































































































































The Secretary of the Treasury 

Secretary Morgenthau has announced the appoint- 
ment of William H. Woolf as Chief of the Intelligence 
Unit of the Bureau of Internal Revenue. The ap- 
pointment was made upon the recommendation of 
Commissioner of Internal Revenue Guy T. Helvering. 

Mr. Woolf, who came to the Treasury in 1919 with 
the establishing of the Intelligence Unit, has been 
Acting Chief since April of last year, when Elmer 
L. Irey, who was head of the Unit for twenty-three 
years, relinquished the post to devote full time to his 
position of Chief Coordinator of Treasury Enforce- 
ment Agencies. 

Mr. Woolf is one of the group recruited from the 
Postal Inspection service in 1919 to organize machin- 
ery for prosecuting income tax frauds against the 
Government. 

He was Assistant Chief under Mr. Irey from the 
start, with his responsibilities spreading as the fledg- 
ling investigative unit grew into one of the most effec- 
tive of Federal law enforcement organizations. 

Mr. Woolf began his Government service in 1909 
with a temporary clerical appointment in the Depart- 
ment of Agriculture. He went to the Post Office in 
1910, and served that Department for nine years before 
transferring to the Treasury. 


Recent Appointments as Assistant General Counsels 

Secretary Morgenthau has announced the appoint- 
ment of Thomas J. Lynch of Toledo, Ohio; Eugene 
F. Roth of New York City; and Ansel F. Luxford 
of St. Paul, Minnesota, as Assistants General Counsel 
in the Treasury Department. 


Mr. Lynch 


Mr. Lynch attended the University of Michigan 
School of Engineering and School of Law, receiving 
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a degree of doctor of jurisprudence from the latter 
in 1925. He comes to the Treasury from the War 
Production Board, where he was an Assistant Gen- 
eral Counsel. His Government experience includes 
service in the Anti-Trust Division of the Department 
of Justice and in the Securities and Exchange Com- 
mission. From the time of his graduation from Law 
School until he entered the Government service in 
1934, Mr. Lynch was associated with the Toledo, Ohio, 
law firm of Marshall, Melhorn, Morlar and Martin. 
He is married and has three children. 


Mr. Roth 


Mr. Roth is a graduate of Columbia University and 
of Columbia Law School, having graduated from the 
latter in 1926. Since graduation he has been engaged 
in the private practice of law in New York City, ex- 
cept for a period in 1934, when he served with the 
National Recovery Administration, and for the greater 
part of the past year, during which time he has been 
with the Special War Policies Unit of the Department 
of Justice. He is married and has two children. 


Mr. Luxford 


Mr. Luxford has been with the Treasury since 1935, 
except for a brief period in 1939 and 1940 when he was 
engaged in the private practice of the law in St. Paul, 
Minnesota. Mr. Luxford received his undergraduate 
training at the University of Iowa in Iowa City, Iowa; 
Creighton University, Omaha, Nebraska, and the 
Catholic University of America in Washington, D. C., 
receiving a degree of bachelor of science from the last 
mentioned school. He also received a bachelor of 
laws degree from the law school of Catholic Univer- 
sity, having graduated in 1935. He received a four- 
year scholarship at the Catholic University from the 
John K. Mullen of Denver Foundation. 
ried and has one child. 


He is mar- 
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Acme 


The Supreme Court of the United States 
The newest picture of members of the Supreme Court of the United States. Left to right, front row: Associate Justices 


Stanley F. Reed and Owen J. Roberts; 
Felix Frankfurter. 


Recent Opinions of the Supreme Court 


Improper accumulation of surplus: Holding com- 
pany.—The conclusion of the Board of Tax Appeals 
(now the Tax Court) that the taxpayer was availed 
of for the purpose of preventing the imposition of 
surtax upon its stockholders, through the medium of 
accumulation of its profits, finds substantial support 
in the evidence, and taxpayer is subject to the 50% 
surtax on improper accumulations of surplus under 
Sec. 104 of the 1928 and 1932 Acts. The taxpayer was 
formed in 1911 (prior to the enactment of the surtax) 
to draw off the excess earnings of a holding company, 
and its stock soon was acquired by a sole individual 
stockholder. Thereafter the stockholder formed the 
plan of accumulating cash in the taxpayer’s treasury 
sufficient to pay all debts of the underlying holding 
company and to liquidate it when its charter expired 
in 1940, thus having the taxpayer acquire the interest 
of all others having a capital share in the enterprise. 
Asa result the accumulated earnings became available 
to the investment program of the taxpayer’s sole stock- 
holder, or for other purposes as he might determine, 
and although taxpayer was not originally formed to 
avoid the surtax on its stockholders, the Board was 
free to conclude upon the evidence that the purpose 
of the continued accumulation was to avoid surtaxes. 


hief Justice Harlan Fiske Stone, and Associate Justices Hugo Black and 
Back row: Associate Justices Robert H. Jackson, William O. Douglas, Frank Murphy and 
Wiley B. Rutledge. 





Guy T. Helvering Commissioner of Internal Revenue, 
Petitioner, v. Chicago Stock Yards Co., 43-1 ustc J 9379. 


Stock dividends: Taxability where interest of stock- 
holders unchanged.—A stock dividend of non-voting 
common stock distributed to holders of the voting and 
non-voting common shares (the only outstanding 
shares) was not taxable to a holder of some of the 
voting common shares. Nor was a cumulative non- 
voting preferred stock dividend taxable to the owner 
of all the common stock where such common stock 
was the only stock outstanding at the time the divi- 
dend was declared. Helvering v. Griffiths, 43-1 ustc 
{ 9319, followed. A mere difference in the character 
of the shares issued as dividends from the character 
of the shares on which the dividends were declared 
does not result in the receipt of income. There must 
be a change brought about by the stock dividends so 
that the proportional interest of the stockholder after 
the distribution is essentially different from his former 
interest. Koshland v. Helvering, 298 U. S. 441, 36-1 
ustc § 9294, distinguished. Three dissents. Guy T. 
Helvering, Commissioner of Internal Revenue, Peti- 
tioner, v. R. A. Sprouse. Emil H. Strassburger, Pe- 
titioner, v. Commissioner of Internal Revenue, 43-1 ustc 


1 9363. 
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The General Fund Surplus Problem in California— 
By Dorothy C. Tompkins. The University of Cali- 
fornia, Berkeley California. 21 pages, price 40¢. 

Wartime Problems of State and Local Finance— 
A Symposium conducted by the Tax Institute, Tax 
Institute, 135 South 36th Street, Philadelphia, Penn- 
sylvania. Price $2.50. 

What is the war doing to state and local finances? 
Sixteen outstanding authorities outline their views 
as to how state and local governments can and should 
adjust their fiscal policies to conform to war needs and 
postwar responsibilities. 

Part I. What the War is Doing to State and Local 
Costs. A. E. Buck, Kenneth Dayton, and Ernest 
Minor Patterson. 

Part II. What the War is Doing to State and Local 
Revenues. Lewis B. Sims, Edwin H. Spengler, 
and Wade S. Smith. 

Part III. Intergovernmental Fiscal Problems as Ac- 
centuated by War. Robert S. Ford, Paul Stu- 
denski, and Charles S. Rhyne. 

Part IV. Shaping Fiscal Policies to Aid in Postwar 
Adjustments. Russell Van Nest Black and Har- 
vey S. Perloff. 

Part V. State and Local Fiscal Responsibilities in 
Winning the War. Fiorello H. La Guardia, Alvin 
A. Burger, Chester B. Pond, Robert S. Ford, 
Arnold Frye, and Frederick L. Bird. 

Appendix. Reports of Regional Round Tables on 
State and Local Wartime Fiscal Problems. 


The Tax Systems of Australasia—By James H. 
Gilbert, Ph.D., Professor of Economics, Dean, Col- 
lege of Liberal Arts, University of Oregon, Univer- 
sity of Oregon, Eugene, Oregon. 


Outline of Federal Income and Excess Profits Taxes 
on Corporations—By Maurice Austin, M.B.A., LL.B., 
C.P.A. Thesis Publishing Co., 108 Fulton Street, New 
York, N. Y. Price $2.00. 


Gurrent Books 
Ole interes, 
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Originally designed as a text for an advanced course 
in federal corporation taxes, this outline seeks to set 
forth the pertinent statutory provisions with emphasis 
upon their effect and significance rather than upon the 
details of statutory formulae which produce the 
results. 


The Financing of Public Schools in Michigan—By 
E. Fenton Shepard and William B. Wood. Michigan 
Governmental Studies, No. 13, Bureau of Government, 
University of Michigan, Ann Arbor, Michigan. 


Depreciation of Buildings for Assessment Purposes 
—By Donald Welch. National Association of As- 
sessing Officers, Chicago, Illinois. Price $2.00. 


State Liquor Monopoly or Private Licensing ?—By 
Glenn D. Morrow and Orba F. Graylor, Legislative 
Council, Commonwealth of Kentucky, Bureau of Busi- 
ness Research, College of Commerce, University of 
Kentucky. 


Tax Reverted Properties in Urban Areas—By 
A.M. Hillhouse, Associate Porfessor of Public Admin- 
istration, University of Cincinnati, and Carl H. 
Chatters, Executive Director of the Municipal Finance 
Officers’ Association. Public Administration Service, 
1313 East 60th Street, Chicago, Illinois. Price $2.50. 

A host of cities, towns, and villages throughout the 
United States are still faced with the troublesome 
problem of properties that have long been delinquent 
on taxes and special assessments. Many municipali- 
ties have within their boundaries hundreds of such 
parcels ; some count them by the thousands. Yet here 
and there are cities and other local units that have 
satisfactorily solved this problem. They have done 
it by bold, courageous and sometimes novel action. 
A review of this experience is the subject matter of 
this book. 






























































































































































































































































































































































































































































































Apellate and Lower Courts 


Deductions: Interest: Accrual basis: No liability —The 
Circuit Court holds that where no liability to pay interest on 
bonds to parent company existed during the taxable year, no 
accrued-interest deduction may be allowed.—CCA-2. Prudence 
Securities Corporation, Petitioner, v. Commissioner of Internal 
Revenue, Respondent. 43-1 ustc J 9361. 


Personal holding companies: Relief provisions of 1942 Act. 
—The Court holds that Congress did not undertake to deal 
with personal holding company surtax in the relief provisions 
contained in Sec. 501 of the 1942 Act, which applied only to 
the undistributed profits surtax. The Court holds also that 
the personal holding company surtax imposed by Title IA 
of the 1936 Act, as amended, is constitutional, Congress having 
been granted unrestricted power to lay and collect taxes upon 
incomes by the 16th Amendment and the imposition of the 
surtax being well within that power. The cause is remanded, 
however, for reconsideration of taxpayer’s liability for undis- 
tributed profits surtax in the light of Sec. 501.of the 1942 Act.— 
CCA-3. Morris Investment Corporation, Petitioner, v. Commis- 
sioner of Internal Revenue, Respondent. 43-1 ustc § 9360. 


Capital stock tax: Doing business—Upon authority of 
McCoach v. Minehill Railway Co., 228 U. S. 295, the Circuit 
Court holds that a railroad corporation which had leased its 
lines for a period of 999 years, and continued corporate exist- 
ence only to maintain its original investments, is not “doing 
business” and is not liable for capital stock taxes for the fiscal 
years ended June 30, 1934, 1935 and 1936.—CCA-3. The North 
Pennsylvania Railroad Company, Platntiff-A ppellee, v. Walter J. 
Rothensies, Collector of Internal Revenue for the First District of 
Pennsylvania, Defendant-A ppellant. 43-1 ustc § 9350. 


Prohibition of suits to restrain assessment: Injunction: 
Exceptional circumstances.—The Circuit Court holds that, 
notwithstanding the provisions of Code Sec. 3653, the District 
Court had jurisdiction to restrain collection of taxes assessed 
under the Federal Insurance Contributions Act and the Fed- 
eral Unemployment Tax Act where the validity of the assess- 
ment is in doubt and enforced collection would be likely to 
ruin the business and force closing of a mine-—CCA-6. John 
M. Hirst and Company, Appellant, v. Frank F. Gentsch, Collector 
of Internal Revenue, Appellee. 43-1 ustc J 9356. 


Compensation for personal services: Attorneys in Missouri 
insurance proceeding: State employees.—On the evidence, the 
Court approves the finding of the Board that the taxpayers 
were not employees of the State of Missouri and that the 
compensation they received, as attorneys for representing the 
interest of the State and the policyholders in certain insurance 
rate hearings, was subject to Federal income taxation. The 
Public Salary Tax Act of 1939 did not have the effect of broad- 
ending prior exemptions but only protected from Federal 
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taxation those exemptions which had formerly existed—CCA-8. 
Ira H. Lohman and Ida May Lohman, Petitioners, v. Commis- 
sioner of Internal Revenue, Respondent. 43-1 ustc § 9340. 


When deductions and credits taken: AAA tax refund: Res- 
toration to prior year’s income.—Commniissioner and taxpayer 
proceeded under Sec. 505, 506, 1936 Act, and reached a settle- 
ment of liability for unjust enrichment taxes and a claim for 
refund. The Circuit Court holds that the settlement agreement 
was final and finds no justification for going behind it and 
restoring to 1935 income a portion of the processing tax 
refunded which had been deducted from 1935 gross income. 
The amounts refunded to customers from 1935 collections were 
deductible in years refunded. One dissent—CCA-10. Com- 
missioner of Internal Revenue, Petitioner, v. The Security Flour 
Mills Company, Respondent. The Security Flour Mills Company, 
Petitioner, v. Commissioner of Internal Revenue, Respondent. 
43-1 ustc J 9349. 


When gross income reported: Joint venture profits.—Trus- 
tees of two distinct trusts having stock in the same company 
entered into an equalization agreement for sale of part of the 
stock as a common venture, in order to diversify their holdings. 
Proceeds of the sale were to be divided equally. Commis- 
sioner ignored equalization agreement and assessed tax on the 
selling trust without adjustment for amount remitted to co- 
venturer. The Court disagrees and grants refund.—DC. WD. 
re. Fidelity Trust Company, a corporation, Trustee, Plaintiff, 
v. United States of America, Defendant. 43-1 ustc J 9347. 


Transferee liability: Commingled assets: Controlled corpo- 
rations.—On the evidence, the Court holds that where transfers 
were made between corporations controlled by one stockholder, 
one of which became insolvent in the process, commingling of 
the assets will not serve to defeat the execution of a claim of 
the United States for taxes; and the transferee liability follows. 
“T conceive it to be the law that if there are a series of trans- 
fers ultimately resulting in insolvency or liquidation, liability 
would follow to the same extent as if there had been only one 
wholesale transfer”, said the Court—DC. SD. Fla. United 
States of America, Plaintiff, v. W. T. Price, Inc., by W. T. Price, 
Vannie E. Price and D. S. Abernathy, Trustees in Dissolution, 
W. T. Price, Vannie E. Price, and W.T. Price Dredging Corpora- 
tions, Defendants. 43-1 ustc J 9346. 


Capital stock tax: Doing business: Lessor corporation.— 
Taxpayer formerly operated a railroad system which included 
a steamboat line. The property was leased for 99 years. Tax- 
payer in 1935 purchased from its lessee the controlling stock 
interest in the steamboat operating subsidiary, borrowing from 
a bank to finance the purchase. The Court holds that taxpayer 
was “doing business” and is subject to the capital stock tax. 
Refund denied. DC. Conn. -New London. Northern Railroad 
Company, Plaintiff v. Thomas S. Smith, individually and as Col- 
lector of Internal Revenue, Defendant. 43-1 ustc { 9358. 
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Stamp taxes: Conveyances of realty sold: Liquidating 
insurance campany.—Taxpayer, liquidating receiver of Ameri- 
can Life Insurance Company, entered into a “contract of rein- 
surance” with American United Life Insurance Company, in 
connection with which it executed and delivered 28 separate 
deeds conveying realty to the latter as grantee. Each deed 
recited that the party of the first part (taxpayer) does “grant, 
bargain, sell, remise, release, and forever quitclaim”, to 
American United, certain described property. The Court finds 
that the deeds, by their express terms, sold and conveyed 
realty; that the transaction was subject o documentary stamp 
taxes, and that the amount thereof was properly computed 
and paid. Refund denied. DC. ED. Mich. Eugene P. Berry, 
Insurance Commissioner of the State of Michigan, Permanent 
Liquidating Receiver of the American Life Insurance Company, 
Plaintiff, v. Giles Kavanagh, Collector of Internal Revenue, De- 
fendant. 43-1 ustc { 9357. 


The Tax Court 


Gross income: Compromise settlement of will contest.—The 
taxpayer’s father by will provided for the creation of certain 
trusts the income of which was to be paid to taxpayer and 
her two brothers. Being dissatisfied with the provision made 
for her, taxpayer threatened to contest the validity of the will, 
but after some negotiations with her brothers an agreement 
was reached and no contest was filed. Under the agreement 
the brothers thereafter paid over to taxpayer “from and out 
of the annual net income” received by them under the will 
sums which when added to the income provided for her under 
the will would render the income received by her from her 
father’s estate “equivalent to three-fourths of the income so 
received by each” of her brothers. The sums so received by 
taxpayer were regularly reported by her in her income tax 
returns. During the taxable year, and in consideration of a 
release by the taxpayer to the brothers from further payments 
under the agreement, each brother paid to her the sum of 
$10,000. The Tax Court holds that the amounts so paid in the 
taxable year in lieu of further payments under the agreement 
constituted taxable income to the taxpayer. Charlotte B. 
Quigley v. Commissioner, CCH Dec. 13,077; 1 TC —, No. 113. 


Personal liability of fiduciary: Priority of U. S. claims.— 
Taxpayer A executed a deed of trust to taxpayer B pursuant 
to which B took possession of A’s assets and converted them 
to cash. On July 17, 1940, the sheriff of Ramsey County, 
Minnesota, levied an execution on B under a judgment previ- 
ously obtained against A and under that execution took $348.44, 
being all the funds of A in the hands of B. Commissioner 
filed a motion asking for entry of an order that B is personally 
liable in the amount of $348.44 under Sec. 3467 of the Revised 
Statutes, as amended, for the income tax glue from A for the 
year 1934. The Tax Court holds that the authorities support 
the Commissioner, and motion is granted. “Where the debtor 
is divested of his property in one of the modes specified in the 
Act the person who becomes invested with the title is made 
trustee for the United States and bound first to pay its debt 
out of the debtor’s property.” United States v. Oklahoma, 261 
U. S. 253, 260. Northwestern Jobbers Credit Bureau, a Corpora- 
tion v. Commissioner, CCH Dec. 13,071; 1 TC —, No. 118. 


AAA Taxes: Processing: Suit for refund: Jurisdiction — 
Taxpayer had all of its hogs slaughtered for it by another 
company. Under the erroneous belief that it was liable as a 
processor of hogs, taxpayer filed returns as a processor and 
paid the taxes assessed thereon. The Tax Court refuses to 
dismiss for lack of jurisdiction a petition for refund timely 
filed with the Processing Tax Board of Review, citing Trunz 
Pork Stores, Inc., v. Rasquin, 100 Fed. (2d) 399, 38-2 ustc 9604, 
which held that a similar suit in the District Court was im- 
proper and that a petition should have been filed with the 
Processing Tax Board of Review. Dependable Packing Co., a 
Partnership v. Commissioner; Dependable Packing and Provision 
Co., an Illinois Corporation v. Commissioner, CCH Dec. 13,070; 
1 TC — No. 117. 





INTERPRETATIONS 285 





Talking Shop 


(Continued from page 279) 
of thirteen. Writing on taxes, however, is impossible 
when one has no tax material. Now the new CCH 
tax course has caught up with us. Also we have 
started to do some tax work. 

“What?” we hear you say. “Tax work on a Navy 
ship!” “Why not?” wé reply. Naval personnel is 
not tax exempt, even though the time for filing returns 
and paying taxes is extended liberally for those at sea 
or on foreign shores. And a few of the personnel of 
the U.S. S. Charles Carroll are sufficiently foresighted 
to start preparing their returns in February. We 
anticipate a real rush on the 14th of March. 

The Navy, as we have noted for several years, gets 
out an annual leaflet high lighting the Income Tax, 
with special attention to Navy income, exclusions and 
allowable deductions. Each issue we admire more, 
and regret its annonymity. The man who prepares 
it is really good. On any ship the Supply Officer is 
ex officio the tax man. When he happens to be a 
C. P. A., like the Shoptalker, it is inescapable. 

Well, the second man to consult us was one to 
whom the new tax law is a real boon. He is an 
alimony payer. So we broke out the Tax Course, 
opened to the index, and what a shock! The word 
alimony isn’t there. Please, Mr. Editor, have that 
fixed. 

Formerly Navy Disbursing Officers were required 
to submit to the Commissioner of Internal Revenue 
the same 1096 and 1099 reports that any other payer 
of salaries or wages was required to file. This year, 
by article 2178-16 of Bu S & A memo #483, this 
requirement is suspended in the interest of reducing 
paper work. 

Now for a few comments on the Shop. Frankly we 
are gratified no end at the fine way in which it is being 
maintained and once more request that the new Shop- 
talker be given a by-line. He has caught the spirit of 
the Shop, especially in the dialogues. (The present 
Shoptalker is Mr. Bert V. Tornburgh, C. P. A., of New 
York City, who so capably “carries on.” Ed.) 

Your notes on T. D. 5000 brought a nostalgia to us. 
We wrestled with that document for 2114 months 
before being sent to sea. 

We hope you got a big response to your query 
about the origin of “Praise the Lord—and Pass the 
Ammunition.” 

The N. Y. State Society of C. P. A.’s has sent us 
copies of its December and January issues, chock full 
of good papers on taxation by such authorities as J. K. 
Lasser, P. G. Evans, and Ben Harrow. Really, Mr. 

(Continued on page 293) 
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Intergovernmental Fiscal Relations Report 
(Continued from page 265) 

surveys on which the report was based. Intergovern- 
mental relations in several foreign countries were 
studied for ideas applicable to the American inter- 
governmental scene. The statistical material assem- 
bled by the committee on such vital subjects as the 
overlapping of Federal-State-local taxes and the need 
for coordination of tax levies provides a basic fund of 
knowledge never before available to legislative and 
administrative bodies. 

From the starting point of creation of a Federal- 
State Fiscal Authority, recommendations of the com- 
mittee as embodied in its “action program for each 
level of Government” move across a broad range of 
intergovernmental fiscal relations. They deal with 
such important phases as overlapping tax systems, 
overlapping expenditures and debt systems, interstate 
cooperation, State-municipal relations, and the coordi- 
nation of governmental operations generally. Run- 
ning through all the recommendations is the theme 
of cooperative endeavor, with all governments re- 
garded as partners in a joint enterprise. 

Following are the principal features of the action 
program as the committee summarized them: 

For immediate action by the Federal Government: 

Negotiate with State representatives and pass legis- 
lation to create a Federal-State Fiscal Authority. 

Amend the income tax law to make State income 
taxes deductible on an accrual basis even though other 
expenses are reported on a cash basis. 

Revise, modernize, and broaden the death tax credit. 

Give the Federal estate tax a thorough overhauling, 
integrating death and gift taxes, substantially reduc- 
ing exemptions and coordinating the Federal and 
State taxes. 

Eliminate tax-exempt securities in a manner to se- 
cure States and municipalities against loss arising 
from the taxability of their securities. 

Defeat discrimination resulting from State com- 
munity-property laws by providing that they shall 
not apply in the operation of Federal tax laws. 

Provide a clearing house and “board of appeals” 
(Federal-State Fiscal Authority) for more careful and 
consistent treatment of payments in lieu of property 
taxes on Federally owned property. Such payments 
should be generous, especially during the war. 

Provide a special joint committee of Congress to 
consider legislative proposals for payments in lieu of 
taxes; provide facilities for maintaining a permanent 
inventory of Government property. 

Allow State sales tax application to contractors 
working on Government orders. 

Modify and improve the coordination and efficiency 
in unemployment compensation by increasing the 


TAX ES—tThe Tax Magazine 





May, 1943 











Federal credit from 90 to 100 percent and requiring 
the States to furnish part of the cost of administration. 

Pay more heed to cost of compliance in framing 
tax laws. 

Extend the Civil Service coverage to include all per- 
sonnel engaged in Federal tax administration. 

Continue and enhance cooperative efforts to im- 
prove State and local accounting and reporting; pro- 
vide annual compilation of cost of government and 
total taxes. 

Expend more effort on Federal-State collaboration 
in the administration of overlapping taxes. 

Repeal the automobile use tax, or, if it is retained, 
require receipt as a condition for obtaining a State 
license. 

Cultivate an attitude which regards States and 
localities as partners in a joint enterprise. 


For immediate or future action by the Federal Gov- 
ernment: 

Develop in consultation with the States, standard 
rules for income and death tax jurisdiction; develop 
suitable rewards for State compliance with these rules 
and other suitable procedures so that the Federal Gov- 
ernment may serve as an umpire in multiple taxation 
disputes. 

Develop in consultation with the States rules of 
uniform income tax procedure; promote the adoption 
of such rules looking toward single administration of 
a relatively uniform State and Federal income tax. 

Adopt a Federal collection-State sharing program 
for the tobacco tax. 

Enact legislation providing for Federal incorpora- 
tion of corporations doing an interstate business. 

Provide distribution of welfare grants to the States 
through a graduated bracket system as suggested in 
the Connally amendment. 


For future action by the Federal Government: 


Abandon motor vehicle taxes to the States, reserv- 
ing the right to tax motor fuel used in aviation. 

Inaugurate a thorough study of the cost of tax 
compliance and the burden of multiple taxation on 
interstate companies; reserve action on centralization 
of business taxes until this evidence is available. 

Reduce repressiveness of the tax system by de- 
emphasizing business taxes and by equalizing burden 
upon equity-financed companies compared with those 
financed by means of indebtedness (through a partial 
credit to the corporation for dividends paid out). 

Broaden Federal aid to include relief and elementary 
education. 

Broaden the Social Security program to include un- 
covered groups under old-age insurance and unem- 
ployment compensation. This would not only provide 
(Continued on page 295) 
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EGAL EXPENSES AS DEDUCTIONS 
FROM INCOME 


Joseph B. Lynch, 
Member of the New York Bar 


2 Fordham Law Review, January, 1943, 
p. 8-49 


Prior to the enactment of the Revenue 
Act of 1942, in order to be entitled to a 
deduction for legal expenses, one merely 
had to prove that they were “ordinary and 
necessary expenses paid or incurred during 
the taxable year in carrying on any trade or 
business.” As a flood of litigation testifies, 
however, not only has the simplicity of such 
general statutory language frequently made 
dificult its specific application, but even the 
meaning of so simple a term as “business” 
tas been the subject of conflicting judicial 
opinion. 

Attorneys’ fees and legal expenses in several 
lypes of cases are disallowed, not by reason 
olany specific statutory provision, but solely 
on grounds of public policy. In the first 
tategory are fees and legal expenses in- 
curred in the unsuccessful defense of crim- 
inal prosecutions. The cases holding that the 
expense of an unsuccessful defense of a 
‘timinal prosecution is not deductible are 
uniform, and admit of no exception. No pub- 
lic policy, however, dictates that the expense 
of the successful defense against a criminal 
tharge should be disallowed. 


In the Backer case, in disallowing attor- 
neys’ fees incurred by the taxpayer in his" 
elense against a perjury charge, the Board 
ot Tax Appeals said that it was “wholly 
mmaterial whether he was innocent or 
guilty.” Although it was in this case that 
the Board initially announced its public policy 
tule, the case was actually decided, not on 
the public policy point, but on the ground 
that the act whereby the taxpayer laid him- 
elf open to the charge had no “proximate 
Connection” with his business, and it was 
on the latter point that the case was approv- 
ingly cited by the Supreme Court in Korn- 
hauser v. U. S., 276 U. S. 145. Other cases 
lisallowing the deduction of legal expenses 
Neurred in successful defense against crim- 
nal charges have been based upon the same 
grounds. These decisions therefore rest not 






























































































upon public policy grounds, but rather upon 
the taxpayers’ failure to meet the require- 
ments of the taxing act. 


The same public policy which rules out 
attorneys’ fees and legal expenses incurred 
in the unsuccessful defense of criminal prose- 
cutions likewise forbids the allowance of 
attorneys’ fees in the defense of a Govern- 
ment suit to restrain acts such as anti-trust 
violations, if the defense is unsuccessful. 
Moreover, in cases in which the suit is 
brought by the Government and the defense 
is only partially successful, an apportionment 
of the attorneys’ fees is necessary to deter- 
mine the amount which is not allowable as a 
deduction on the grounds of public policy. 


Another group of cases comprises those 
in which, by reason of public policy, fines 
and penalties imposed in civil proceedings 
have been disallowed as deductions. To this 
may now be added a decision that moneys 
paid to the Government by way of damages 
arising from a fraudulent transaction per- 
petrated upon the Government are not de- 
ductible. (Standard Oil Co. v. Comr. of Int. 
Rev., 129 F. (2d) 363; certiorari denied by 
U.S. Supreme Court.) Only recently an ex- 
ception to the rule has appeared—the Bu- 
reau of Internal Revenue has ruled that the 
principle that penalties are not deductible 
must be refined to excluded nonpunitive 
money penalties (I. T. 3530, I. R. B. No. 7, 
p. 2 [1942]). 

The soundness of the decisions which dis- 
allow as deductions fines and penalties, 
whether imposed for innocent mistakes or 
for serious infractions, is not questioned. A 
fine or a money penalty is a form of punish- 
ment, and public policy demands that the 
offender bear the full brunt of it. To allow 
an income tax deduction for a fine would 
place the Government in the anomalous po- 
sition of itself bearing a portion of the bur- 
den. But this is not so as to the incidental 
legal expenses. Does public policy in all 
cases require that since fines are disallowed, 
legal expenses in litigating the question of 
liability therefor should be disallowed? If 
one realistically approaches the problem, one 
is little inclined to insist upon that brand 
of logic which demands that since a fine is 
nondeductible, legal expenses incident to the 
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determination of liability therefor must like- 
wise be disallowed. In any event, there would 
seem to be room, both in a civil proceeding 
for fines and penalties and in a criminal 
prosecution, for the application of the allo- 
cation theory. 


The general rule is that, on an accrual 
basis, attorneys’ fees are deductible only in 
the year in which the fees are determined in 
amount, and that the period during which 
the services are rendered is nota factor. At- 
tempts to breach this line have met with 
failure. On occasion, taxpayers have sought 
to anticipate the fees of counsel, and have 
taken a deduction for an estimated amount 
of fees and legal expense. They have also 
sought, after determination of the fee to 
allocate a portion of it to a prior year. But 
the rule is clear that the mere fact that 
services have been performed does not estab- 
lish an accrual. The underlying theory is 
that the determining event is the attorney’s 
decision, communicated to his client, as to 
the amount of his fee, and the creation there- 
by of his client’s obligation to make payment. 
Where, either in or prior to the taxable year, 
a definite retainer is agreed upon and the 
period covered by the services is definitely 
established, the fee would seem to be an 
accrued liability for the period in which the 
services are to be rendered, apportionable 
if it covers more than one taxable year. 

In the case of contingent fee arrange- 
ments, the deduction is normally accruable 
only in the year in which the contingency 
occurs. This rule, however, is subject to 
the modification that if in a particular year 
a claim is made against a taxpayer which, 
if definitely established, would be deductible, 
and in the same year he agrees that if the 
defense is successful he will pay counsel a 
fee based upon a percentage of the claim, 
his liability in the amount agreed upon is 
fixed in that year, and he is therefore entitled 
to a deduction in such year. 


If litigation involving a corporation, its 
officers, directors or stockholders, relates to 
the business of the corporation, the legal 
expenses and amounts paid in settlement are 
fully deductible, and there is no necessity 
for apportioning the cost among the defend- 
ants. If the corporation is the real party in 
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interest and incurs the expense, it is entitled 
to the deduction, although others may also 
have benefited. The same rule would seem 
to be applicable if two related corporations, 
such as parent and subsidiary, were sued, 
and the parent, standing to lose the most by 
an unfavorable result, bore the entire ex- 
pense for legal services rendered to it, 
although such services incidentally bene- 
fitted the subsidiary. To the extent that the 
services were rendered to the subsidiary, the 
charge obviously would not be a deduction 
to the parent, but to the extent that the 
services were rendered to the parent for its 
benefit and incidentally for the benefit of the 
subsidiary, the legal fee should be a deduc- 
tion to the parent. 


If a corporation lawfully pays legal ex- 
penses in connection with a stockholders’ 
derivative action against its officers and direc- 
tors, based upon their conduct of the affairs 
of the corporation, the fact that the officers 
or directors derived a benefit is no valid rea- 
son for denial to the corporation of a deduc- 
tion for the full amount of legal expenses 
paid. 

A long line of cases has upheld the well- 
established Treasury regulation that the cost 
of defending or perfecting title to property 
is not a deductible expense. This rule has 
been applied to legal expenses incurred with 
respect to various types of property, for ex- 
ample: in defending title to a trade name, 
in acquiring stock previously issued by the 
corporate taxpayer, in settlement of a suit 
attacking title to a business, in perfecting the 
transfer of a stock exchange membership, 
in defending a right to receive oil royalties, 
and in acquiring other types of property and 
rights to property, in all of which the attor- 
neys’ were held to be capital expenditures. 
In Bliss v. Commissioner, 57 F. (2d) 984, the 
court made a distinction between legal ex- 
penses incurred in acquiring property and 
expenses incurred in protecting the owner’s 
right to possession and enjoyment thereof, 
but the same court, in Jones Estate v. Com- 
missioner, 127 F. (2d) 231, overruled the dis- 
tinction made in the Bliss case. There is no 
longer any question of modification of the 
original principal. 

It is well settled that an individual may 
not deduct as an expense attorneys’ fees for 
services rendered in organizing a corpora- 
tion, and that a corporation may not deduct, 
in the year in which incurred, legal expenses 
incident to incorporation, to an increase in 
authorized capital stock, to a merger, or to 
a recapitalization. Although such fees paid 
by the corporation are not deductible as legal 
expenses and are not amortizable except in 
the comparatively rare instances in which 
corporations have other than perpetual char- 
ters, they are deductible as losses in the 
taxable year in which the corporate charter 
is surrendered. Legal expenses incurred in 
connection with a corporation’s dissolution 
have been held deductible as ordinary and 
necessary expenses. It would seem that 
legal expenses incurred in qualifying a cor- 
poration to do business in a jurisdiction other 
than that of its domicil should be accounted 
for in the same manner as are legal expenses 
in connection with its corporate charter. 
Such expenses should, however, be allowed 
in the year in which the corporation with- 
draws from such other jurisdiction, and the 
legal expense of withdrawal should be de- 
ductible in the year in which incurred. Legal 
expenses incurred upon issuance of stock in 
exchange for assets should be capitalized and 
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treated as a part of the cost of the assets, 
recoverable, except in the case of a wasting 
asset, only upon dissolution. 

By Sections 23 (a) (1) (A) and 23 (a) (2) 
of the Internal Revenue Code, individuals 
engaged in business and those not engaged 
in business have, as far as practicable, been 
placed on an equal footing in the matter of 
allowance of expense deductions. There re- 
mains one minor discrimination against the 
non-business taxpayer in that a business ex- 
pense claimed under Section 23 (a) (1) (A) is 
deductible only to the extent that it is not 
allocable to wholly tax-exempt income, e*- 
cluding wholly tax-exempt interest, while an 
expense claimed under Section 23 (a) (2) is 
deductible only to the extent that it is not 
aHocable to wholly tax-exempt income, im- 
cluding wholly tax-exempt interest. 


Notwithstanding the limited scope of the 
term “business” as now judicially deter- 
mined for the purposes of Section 23 (a) (1), 
it is still possible for an estate or trust under 
extraordinary circumstances to meet the test 
and obtain a deduction for legal expenses in- 
curred in the business. Legal expenses 
incurred by trustees for the maintenance and 
operation of an extensive summer residence, 
the use of which was devised to the bene- 
ficiaries, was treated as having no relation- 
ship to any business (St, Louis Union Trust 
Co., 40 B. T. A. 165 [1939]). 

One cannot review the cases without not- 
ing the number in which the taxpayer failed 
either to adduce proof of the nature of the 
legal services involved, or, where they re- 
lated to both business and non-business mat- 
ters, to make a proper allocation. In most 
cases the failure has been fatal to the deduc- 
tion. When an attorney renders legal serv- 
ices in several matters, the fee for which 
must be variously accounted for in his client’s 
tax return, it would seem preferable that he 
make a specific charge for the separate items, 
or that he provide his client with a proper 
allocation of the entire amount. Generally, 
the attorney’s allocation will be accepted, 
although if challenged by the Commissioner 
it may not, in the absence of supporting evi- 
dence, be decisive. 


THE REVENUE ACT OF 1942 


Arthur H. Kent, Member of the 
California Bar 


43 Columbia Law Review, January, 1943, 
p. 1-41 


The object of this article is to present a 
picture of the general structure of the Rev- 
enue Act of 1942, and a bird’s-eye-view of 
its more important features, to suggest some 
of the more obvious problems and difficul- 
ties its administration will raise both from 
the point of view of the government and of 
taxpayers, and to note the legislative trends 
which are manifest in the Act for the light 
they may throw on the probable direction 
of future revenue legislation during the war 
emergency. 


Vastly the larger part of the enormous 
additional revenue which is expected from 
the Act comes from adjustments in the rates 
and exemptions of the personal income tax, 
from the Victory tax, and from the heavily 
increased rates of the corporate surtax and 
the excess profits tax. The Victory tax alone 
is expected to produce about three billions 
of dollars, including the amount of the post- 
war credit, in a full year of operation. The 
changes made in the corporate rate structure 
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are relatively simple, although they are es 
mated to produce on an annual basis abo; 
two and one-half billions of additio 
revenue. 

Certain taxpayers using fiscal year 
counting periods are subjected to an add 
tional tax burden by the Revenue Act { 
1942. The income for the entire taxable ye 
is computed under the law applicable to 
taxable year beginning in 1941. A tentati 
tax is then computed by applying the 4 
rates to the income as so determined, 
tentative tax is also computed by applyiy 
to such income the rates prescribed by th 
1942 Act. The tax payable is the sum 
(1) such portion of the first tentative tax, 
the number of days in the taxable year pris 
to July 1, 1942, bears to the total number 
days in such year, plus (2) such portij 
of the second tentative tax as the number ¢ 
days after June 30, 1942, bears to the tot, 
number of days in the taxable year. 

A superficial view of the new Revenw 
Act might regard as paradoxical the fact tha 
the same Act which imposes the most stag 
gering tax burdens in our national histon 
should also be preeminent in the number i 
provisions, retroactive and prospective, fo 
the relief of hardship. Among these are sey 
eral which limit in important respect the 
statutory concept of income and hence nar 
row the tax base. But these phenomena ar 
not a paradox. They are the result of wis 
legislative policy and accord with the reali 
ties of the situation. The fiscal necessitie 
of the war require the imposition of unprece 
dented tax burdens, but they do not requir 
or justify disregard of all considerations of 
equity and fairness to taxpayers. 

One of the most striking features of the 
1942 Act is the number of cases in which 
not only are prior revenue acts amende( 
but refunds are allowed with respect to 
years for which the statute of limitations ha 
run and in cases where, under such prio 
acts, there has been a final adjudication at: 
verse to the taxpayer. Indeed, in severd 
instances the amendments operate to abro- 
gate interpretations of prior laws by the 
Supreme Court, the results of such interpre: 
tations offending the congressional sense 0! 
fairness or conception of wise policy. The 
marked disposition of the Supreme Court in 
recent years to resolve doubtful questions 0! 
interpretation of revenue laws in favor 0 
the government has had the effect of driving 
disgruntled taxpayers back to Congress a 
the only remaining forum in which just 
treatment can be obtained. Whatever the 
reasons, more than a score of amendments 
to the Internal Revenue Code made by the 
1942 Act are specifically given more or less 
extensive retroactive application. 


A large number of amendments, some 0 
them of vital importance, are made by the 
Act to the excess profits tax on corpora 
tions. The need for a majority of these 
amendments in order to correct grave de 
fects and inequities in the Second Revenve 
Act of 1940 has been obvious. 


The considerable number of amendments 
to the estate and gift taxes made by the 
Revenue Act of 1942 are important in te 
spects other than present revenue produc: 
tivity. The Treasury actuaries estimate 4 
net loss of seven million dollars due t? 
changes in the estate and gift taxes. This 
was due to the fact that the changes in the 
estate tax exemptions which the Treasury 
recommended were more costly than a smal 
additional revenue derived from reduction 
the gift tax exemptions. 
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Federal Taxation of Insurance Companies 
Other Than Life or Mutual 
(Continued from page 260) 

In connection with the income method of credit 
three major relief adjustments are available—namely : 
(1) If one of the base years shows a deficit, or income 
in an amount less than 75% of the average for the 
other base period years 75% of such latter average 
may be substituted; (2) the adjustment for growth 
corporations; and (3) use of a constructive income 
under Section 722 of the Code. Relief under (3) above 
may be had only on application to the Commissioner, 
whereas (1) and (2) are automatic and merely re- 
quire making the necessary computations. Section 
722 of the Code is most important since it permits cor- 
rection of the base period income in order to ascertain 
a new basis for the determination of the 1942 excess 
profits where abnormalities are claimed. This new 
relief legislation was made retroactive to all years be- 
ginning after December 31, 1939; and the time to file 
application for relief under Section 722 was recently 
extended to September 16, 1943. However, if applica- 
tion for relief under Section 722 is not made within 
the prescribed time, the opportunity is still available 
within a ninety day period after a preliminary or formal 
notice of deficiency in excess profits tax is issued by 
the Commissioner. 


This relief legislation, since retroactive, may give 
rise to refunds and, accordingly, prior excess profits 
tax returns should be scrutinized carefully with a view 
toward filing timely claims. For example, if relief is 
sought and granted under Section 722, it may have the 
effect of not only wiping out prior excess profits in- 
come in the open years 1940 and 1941, but may actually 
result in the creation of an unused credit which could 
be carried forward to reduce 1942 excess profits tax 
liability. Such relief may also create an unused 1942 
credit which could be carried back to the year 1941, 
and give rise to a possible refund for that year. 


Refunds are also possible by reason of the repeal of 
both the former requirements of double computation 
under the income and the invested capital methods, 
and the disclaimer provision which often barred a 
taxpayer from using the credit which produced the 
lowest tax. Under the amended provision of the Code 
areturn setting forth only one computation is accept- 
able, and regardless of the method used, a corporation 
can later establish a new basis for the credit. Since 
this amendment is retroactive to years beginning after 
December 31, 1939, not only will claims for refund be 
possible, but it may also have the effect of establish- 
ing an unused excess profits credit which would be 
available for carryover. 


TAXATION OF INSURANCE COMPANIES 
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Of considerable importance to insurance companies 
taxable under Section 204 is the new provision in the 
law which, for the first time, clarifies the relationship 
of reserves to the invested capital credit. This amend- 
ment, applicable only for the year 1942 and there- 
after, provides that reserves shall not be included in 
equity invested capital but shall be treated as borrowed 
capital. Thus, as to Section 204 companies the amend- 
ment provides, “* * * in the case of an insurance 
company the mean of the pro rata unearned premiums 
at the beginning and end of the taxable year * * *”, 
shall be included in borrowed invested capital. In 
other words, 50% of the mean of the “unearned pre- 
miums” may be used in computing invested capital 
for purposes of the credit. In this connection, although 
the Code requires a computation of invested capital 
on a “daily basis,” no such “daily basis” computation 
is required with respect to unearned premiums since 
the new provision merely requires the use of the mean 
of the pro rata unearned premiums at the beginning 
and end of the year. It should also be noted that since 
return premiums under a rate credit or retrospective 
rating plan based on experience are deemed unearned 
premiums under the new regulations, such return pre- 
miums to the extent of 50% thereof are available in 
the computation of invested capital. 


Unearned Premiums 


In view of the T. D. 5059-C.B.-1941-2 p. 125, wherein 
the Treasury ruled that unearned premiums should be 
excluded in the computation of invested capital it is 
interesting that the Senate Committee report states, 
“The treatment of insurance reserves as borrowed 
capital * * * is for the purpose of determining 
invested capital and does not mean that your com- 
mittee regards these funds as in fact borrowed from 
the policyholders or believes that the policy contracts 
are in fact evidences of indebtedness.” In other words, 
aithough the Treasury has ruled that such funds are 
not equity invested capital and by implication not 
borrowed capital in T. D. 5059, supra, the Committee 
states that such funds are not borrowed capital but 
may be treated as such for this one purpose. Query 
whether such funds should not have entered into the 
computation of equity invested capital in prior years 
irrespective of T. D. 5059, supra. No cases, that I am 
aware of, have tested this question. Also, although 
the treatment of unearned premiums as borrowed in- 
vested capital is only available for the year 1942, since 
not made retroactive beyond December 31, 1941, re- 
fund possibilities exist for the year 1941 by reason 
thereof if the use of such unearned premiums creates 
an unused 1942 credit which can be carried back to 
the year 1941. 
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Stamp Taxes 


Section 1804 of the Internal Revenue Code has been 
broadened by Section 502 of the 1942 Act, relating to 
stamp taxes on insurance policies, so as to include 
indemnity, fidelity, and surety bonds, and insurance 
with respect to hazards, risks, losses, or liabilities. 
The tax is imposed at the rate of 4 cents (8 cents was 
originally proposed by the Senate Finance Committee) 
on each dollar, or fractional part thereof, of the pre- 
mium charged for indemnity, fidelity, and surety bonds, 
and for insurance other than life; and at the rate of 
1 cent on each dollar, or fractional part thereof, of the 
premium charged for contracts of reinsurance. T. D. 
5202 issued on December 17, 1942, by the Commis- 
sioner of Internal Revenue amends Regulation 71 in 
the light of the new statutory provisions. The regu- 
lation, however, so far as insurance contracts and 
reinsurance policies are involved, do little more than 
cite the text of the law which amended Section 1804. 
Numerous questions remain unanswered, especially 
with respect to non-admitted insurance and reinsur- 
ance. However, the fact that the law purports to 
cover the issuance, renewal, or continuance of policies 
indicates that broad coverage is intended especially 
in the reinsurance field. In regard to continuances, 
it should be observed that merely continuing a policy 
or bond in effect on November 1, 1942, the effective 
date of the amendments made by Section 502 of the 
1942 Act, does not give rise to stamp tax liability 
unless there was a premium charge for continuing the 
insurance or obligation. Also, the tax is measured 
strictly by the amount of the premium charged, and 
the time and method of payment of the premium are 
immaterial. In fact, stamp tax liability attaches if 
the insurance becomes effective regardless of whether 
the premium is ever paid. 

The stamp tax is paid by affixing to the first instru- 
ment whereby the taxable contractual relationship is 
made, continued, or renewed, ordinary documentary 
stamps. Where the instrument which creates or evi- 
dences the taxable relationship is confirmed by a sub- 
sequent instrument, this latter instrument should bear 
a notation designating the original instrument and 
indicating that the required stamps have been affixed 
and cancelled. However, in cases where the total pre- 
mium is not definitely determined at the time of in- 
ception of the taxable contractual relationship, the 
regulations allow stamps to be affixed to the receipts 
for monthly or other periodical payments provided 
proper notation is made upon such receipts identifying 
the original instruments to which they apply. Any 
person, including a solicitor or broker acting on be- 
half of a person, who is a party to the taxable trans- 
action is made liable for affixing the stamps. 
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3 Timely CCH Tax Helps 


1. INCOME TAX REGULATIONS 103— 
Now in preparation for early release. Com- 
plete with all amendments in place right down 
to date of publication, here is essential material 
conveniently arranged and provided for every- 
one working with federal income taxes. Edi- 
torial plans call for inclusion of the new 
“Pension Trust” amendatory material. Ac- 
cordingly no definite publication date for the 
book can yet be set. In all, about 460 pages, 
6 x 9, heavy paper covers, indexed, $2 a copy. 
Because of paper restrictions our printing will 
be strictly limited to the advance sale. Order 
your copy now! 


(CCH Current Law Handybook subscribers and buyers of 1943 
CCH Federal Tax Course should only order for extra copies) 


2. THE IMPACT OF FEDERAL TAXES 
—You can follow unfolding tax developments 
more intelligently, handle business or personal 
affairs more effectively under war-time federal 
tax conditions, when you understand the what 
and why of federal taxation as Roswell Magill, 
former Under Secretary, U. S. Treasury, out- 
lines them here. Asked and answered are such 
posers as: Why are income taxes so popular 
with lawmakers? Why is the general sales 
tax avoided? What forms of capitalization are 
encouraged? What kinds of family settle- 
ments discouraged? In all, 228 pages, size 
514 x 8Y inches, heavy paper covers, $2 a copy. 


(CCH Current Law WHandybook subscribers receive 
automatically and should only order for extra copies) 













































3. Income, Estate and Gift Tax Provisions 
of the INTERNAL REVENUE CODE—Here 
are the full official texts of the more important 
provisions of the Internal Revenue Code, im- 
posing federal income, excess profits, capital 
stock, estate, and gift taxes, as amended to 
date of publication. 
608 pages, cloth bound, $2 a copy. 


(CCH Current Law Handybook subscribers and buyers of 1943 
CCH Federal Tax Course should only order for extra copies) 














Commerce Clearing House, Inc. 
214 N. Michigan Ave., Chicago 


Please send us promptly at prices listed, the titles 
checked below. 







1. (J *Regulations 103, when ready......$2. 
2. (1 Impact of Federal Taxes.......... $2 
3. (J) Internal Revenue Code............ $2 






* Printing limited to advance sale. 


d Order now for 
delivery when published. 
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Suggested Tax Revisions 
(Continued from page 271) 

those in the over $5000 wage bracket a readjustment 
has to be made: (1) with reference to the first $5,000 
in wages, which will be cancelled (perhaps only $150 
for married persons on each quarterly installment 
would be cancelled) and henceforth the tax would be 
paid through withholding (for the second half of 1943) 
and (2) with reference to the amounts of salaries 
above $5,000 a readjustment would be made when 


filing the income tax return on or before March 15, 
1944. 


Sales Tax as a Substitute 


The necessary gap in collection would be easily 
achieved by a sales tax at a moderate rate which is 
a fair and reasonable substitute for a straight income 
tax for all the lower brackets up to the $5,000 income 
bracket. This would immediately bring the whole 
population on a most simple pay-as-you-go (spend) 
basis and introduce the most anti-inflationary tax 
measure. The increase of exemptions is also justified 
by a rise in the cost of living and in the average wage 
levels. A sales tax would be a fair substitute for a 
straight income tax or a straight spending tax for all 
the lower incomes and up to the $5,000 bracket as may 
be seen from the following table based on the data 
pertaining to the Income and Spending and Saving of 
City Families in Wartime released by the Bureau of 
Labor.? 

The retail 10 per cent sales tax would charge upon 
lower brackets just as much as a 5 per cent income 
tax or a 5 per cent spendings tax in all brackets up 
to $5,000. Since a Federal tax must have exactly the 
same uniform exemptions all over the country no con- 
sideration can be made for the difference in the cost 
of living and living standards in various parts of the 
nation. An exemption which may be very low for 
New York or Chicago may be more than lavish for 
Mississippi or Alabama. Therefore it is necessary to 
have an additional tax which would hit the expendi- 


?Monthly Labor Review, September, 1942, Cf. my article in the 
January, 1943, issue of Taxes, p. 32. 


Average Money Expenditures of City Families and Single Persons, 
12 Months, 1941, and the Amount of a Would-Be 10 Per Cent Retail 
Sales Tax, 5 Per Cent Income Tax and 5 Per Cent Spendings Tax 


Total 

average Sales tax 

Annual money income class expenditure at 10% 5% 
Under $500 ........... ss 5 $ 22 $ 15 
$ 500 and under $1,000....... 750 42 37 
1,000 and under 1,500 1,215 66 62 
1,500 and under 2,000 1,671 90 87 
2,000 and under 2,500 2,103 113 112 
2,500 and under 3,000....... 2,516 135 137 
3,000 and under 5,000..°.... 3,246 174 187 
5,000 and under 10,000 249 310 


Income 
tax at 


SUGGESTED TAX REVISIONS 
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tures of the population in the low brackets, and only 
a sales tax will achieve this in a simple and sufficiently 
fair way. A spendings tax is technically unable to 
fulfil this function and would generally simply dupli- 
cate the income tax with an absurdly complicated 
technique of collection. Casual and irregular receipts, 
now easily concealed, will be caught by the sales tax 
as soon as spent. 


Incomes Other Than Wages 


With reference to incomes other than wages and 
salaries there is no need of going over to a withhold- 
ing system or to the pay-as-you-go plan and the 
existing system should be preserved. Some induce- 
ment to the population to pay as much in advance 
as possible is desirable. The right to pay the income 
tax in four quarterly installments is simply a generous 
grace. In fact, interest should be charged on all 
amounts postponed in installment payment. It would 
be more practical and appealing to the public, how- 
ever, to make a rebate,—and a generous one,—for all 
payments made in advance. The Treasury does not 
lose anything by that since the total amount to be 
collected will be decided at the end of the year. With 
many taxpayers availing themselves of a “profitable” 
advance payment there will be much less delinquency. . 
The prospects of a gradual depreciation of the cur- 
rency will need a generous attitude on the part of the 
Treasury towards all taxpayers paying much in ad- 
vance, and for financing the War prompt payment is 
particularly important. 

A 6 per cent rebate on account of next year’s tax 
liability as was suggested in the last bill is ridiculously 
low. It should be at least 2 per cent for each full month 
paid in advance (the rate may be changed from year 
to year) and even this is not particularly generous. 
For instance, a married person with a net income of 
$27,000 is liable to an income tax (1942 rates) of 
$10,380, payable in four installments. If, after having 
paid the second installment on July 15, he pays on 
the same day also the remaining half of his tax debt 
($5,190), he should receive a rebate of 6 per cent 
($155.70) on the three months paid for the installment 
due on September 15, and 12 per cent ($311.40) 
for the installment due half a year later (De- 
cember 15), or a total rebate of $467.10, 
which in the total amount of tax amounting 
to $10,380 is not particularly favorable in 

times of great uncertainties and inflation. 
$ 21 He will actually pay $9,912.90, but many 
~ months before the tax is actually due. In 

84 many cases such a taxpayer would be com- 

a pelled to borrow from a bank to pay the total 
163 amount due, which would reduce the advan- 
tages of paying in advance. Nevertheless, if 
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a large proportion of taxpayers will pay in advance it 
will mean a general voluntary pay-as-you-go system in 
the form of a gradual repayment of the sums borrowed 
from the banks at a convenient time. I do not think that 
the banks would refuse their cooperation, since, to my 
knowledge, the American Bankers Association already 
offered the Treasury a plan whereby the Treasury 
could use the services of the banks for the monthly 
collection of current income taxes at a very nominal 
rate. An advantage of such a “liberalized advance tax 
payment” is that it is voluntary and no substantial 
change in the whole tax machinery would be neces- 
sary. Even those liable to the wage withholding tax 
only could obtain a Treasury receipt showing full 
payment of their tax in advance and directing the 
employer to refrain from withholding from the wages 
paid such person. The Treasury may authorize corpo- 
rations with a large number of employees to apply the 
advance tax payment system retaining a moderate fee 
for handling the transaction. 

Tax Anticipation Notes which never were sufficiently 
fair or rational * will all be cashed. If all this is not 
sufficient, many taxpayers will apply their savings de- 
posits in the banks since the amount gained by advance 
payment is more profitable than the interest paid on 

. bank deposits. Lastly, some will find it more advan- 
tageous to liquidate their War Savings bonds. 
Although this may be, in a long run, of definite advan- 
tage to the Treasury, nevertheless the Treasury may 
be interested in postponing such redemption. For this 
purpose the banks should be permitted to accept War 
Savings bonds as collateral. Since this is a guarantee 
equal to the credit of the government itself, the inter- 
est which the banks will charge on the transaction 
may be so low that it would be more profitable to 
borrow on the War Savings bonds for paying the in- 
come tax in advance than to redeem a bond. 

Thus, the wage withholding tax and the voluntary 
advance tax payment with a sales tax, in addition 
will create the simplest and most rational pay-as-you-go 
tax system. It is so simple that its adoption may be 
ready for enactment within a month provided Con- 
gress wants to do, at last, something really feasible 
for financing the War. 


Staggering Income Tax Collection 


After adopting this simple step of an income tax 
reform, the next and more responsible step may be 
undertaken, namely, a staggering of the income tax 
collection which probably will demand longer time for 
its adoption in Congress. 

By staggering the income tax, I mean a much more 
drastic scale of rates to bé prepared for enactment be- 
ginning January 1, 1944. The technique of advance 





3See Taxes magazine, February, 1942, p. 79. 
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payment should be greatly encouraged by a generous 
system of rebate. For instance, anyone paying in 
advance on September 15th for amounts of tax which 
may be due from him according to a new scale of 
rates on the tax return of March 15th (or half a year 
in advance) should get a rebate of 18 per cent (3 per 
cent for each full month paid in advance). The tax- 
payers would be permitted to pay this income tax as 
usual in four installments beginning March 15th, but 
on each installment a 2 per cent penalty for each full 
month should be charged. 

The rates of the wage withholding tax must be in- 
creased similarly beginning January 1, 1944 and simi- 
larly, rebates may be permitted according to the 
system described before (presenting a Treasury re- 
ceipt for amounts which may be due in the future). 

As a result of such an enactment there will be a 
very large amount of advance payment and almost 
doubling (staggering) of the income tax collection in 
a comparatively short time. In the meantime 
(June 15th to September 15), the necessary experi- 
ence with advance payment through the facilities of 
bank credit will be gained by the public and the stag- 
gering will be facilitated. 

Let us see how this will work with reference to the 
taxpayer (married person) who in 1943 will have the 
same $27,000 net income as in 1942. Imagine that for 
incomes of this size the 1944 tax is raised about 25 per 
cent and will amount to $13,000 (instead of $10,380 as 
described above). Knowing this, if he pays on Sep- 
tember 15th the total amount of tax which may be 
due from him on March 15, 1944, he will pay $11,660 
only (18 per cent or $2,340 less, for six months in 
advance) and receive a receipt for $13,000 on his tax 
bill as of March 15, 1944. 

There is no particular generosity on the part of 
the Treasury since such a taxpayer was already bur- 
dened in the same year (1943) with a tax of $10,380 (or 
$9,912.90 after rebate) and pays now $11,660 in addition 
and many months in advance. Should the taxpayer 
wait until March 15, 1944, he will have to pay $13,000 
and will be charged 2 per cent per month for each 
full month in arrear on the next three installments if 
he chooses to avail himself of this “grace.” Should 
the taxpayer’s income shrink during 1943 (which he 
would in most cases be able to judge properly by 
September 15, 1943), he would make a smaller advance 
payment. 

Through proper arrangement with the banks, at the 
instigation of the Treasury, the taxpayers may get a 
very satisfactory installment payment of their stag- 
gered tax liability. 

This is a simple solution which will not need pro- 
tracted discussion in Congress. However, since all 
this will not be sufficient for financing the War ade- 
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quately a system of compulsory borrowing and of 
democratized forms of Federal loans will become 
necessary.* 

At the same time considerable increases in indirect 
taxation are unavoidable in order to avert the danger 
of run-away inflation. The tax on tobacco should be 
doubled, the gasoline tax increased to 10 cents a gallon. 
Sugar, coffee and tea must be taxed heavily. During 
a war the total yield from excise taxes must be in- 
creased considerably, in spit of diminished consump- 
tion. Stamp taxes (on checks, etc.) must be developed 
and postage rates increased sharply. 

Some nations, including Soviet Russia, are levying 
additional tax rates on men of military age who re- 
main in civilian occupations. 

A drastic tax policy is needed even if it were to 
raise the cost of living for the mass population. Dur- 
ing a war the standard of living must inevitably go 
down for all, and no price ceiling will save us. “Soak 
the Rich” policy will not help since the total number 
of citizens with an income of over $10,000 (before 
taxes!) is less than a quarter of a million and their 
consumption is absolutely negligible in the total food 
consumption of the nation. In general, a too drastic 
price ceiling will result in the disappearance of mer- 
chandise on the shelves in the stores. In World War 
Number One Germany and Russia lost the war to a 
great extent on the home front where the rigid price 
ceiling—as a means of fighting profiteering—resulted 
in insufficient supply of the city markets. 








‘See my proposals to this effect in Taxes magazine, January, 
1942, and Trusts and Estates magazine, August, 1942, and March, 
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Talking Shop 


(Continued from page 285) 
Editor, you ought to make sure you get all such pro- 
fessional publications, so you can invite our readers’ 
attention to them. 


And now for a bit about the Navy, so the taxpayers 
may get some idea of what they are getting for their 
money. They are spending their money and doing 
without heat and meat, and other things so that we 
may have them. Believe us, we appreciate it. In 
fact, here where our danger is more from sunburn than 
frostbite, and coffee and sugar are superabundant, a 
few of us feel almost selfish as we read letters from 
our snowbound kinfolk. But the best part of the Navy 
of course is the men in it. And we are, with the 
censor’s permission, going to relate an incident, 
humorous but significant. 


It was Thanksgiving Day. We were homeward 
bound. The crew started on its Thanksgiving dinner 
at 1730, which means 5:30 P. M. on your clocks, and a 
lot of eager officers were standing around the ward- 
room hungrily awaiting our dinner at 1800 (6:00 P. M. 
to you) when “Toot, toot, toot, General Quarters!!” 
It was a submarine alarm, not a drill. We jumped for 
our battle stations, and as the Shoptalker got to his, 
he saw a sight never to be forgotten. A bluejacket, 
who must have been near the head of the chow line, 
had brought his bowl of ice cream up three decks, and 
while awaiting the next order cooly (pun intentional) 
ate it. The Japanazis can’t beat men like that!” 




















The Revenue Act of 1942, while by no 
means perfect or free from errors and flaws, 
Wasa massive legislative achievement. Con- 
tess wisely eliminated many inequities and 
sources of gross hardship and discrimination 
n the prior laws, and thereby strengthened 
te capacity of the revenue structure to carry 
the enormously high rates which the Act 
mposed in response to the inexorable pres- 
‘ure of war’s demands. Criticisms of par- 
titular provisions of the Act and complaints 
about its complexity should not be permitted 
tohide this basic fact. 


lt is virtually certain that 1943 will bring 
more revenue legislation and still heavier 
burdens for American taxpayers. What 
‘orm these new burdens will take cannot be 
bredicted with certainty at this time. A 
retail sales tax for the duration of the 
™ergency, imposed at a fairly high rate and 
with few exemptions, is one possibility. It 
fers the advantage of collection at the 
“urce, a very real advantage under present 
‘onditions, and, if levied on retail sales, is, 
the writer’s opinion, anti-inflationary. Its 
cipal shortcomings are that the collection 
such a tax will throw a heavy burden on 
‘administrative organization already over- 
‘rdened and that it cannot be expected to 
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produce more than a fraction of the addi- 
tional cash which is needed, particularly with 
the tax base shrinking as production of 
civilian goods declines. 


Corporations are already bearing about as 
heavy a tax load as can be safely imposed 
without seriously endangering the economic 
vitality of the corporate structure and im- 
pairing its ability to weather the inevitable 
period of readjustment after the war. Con- 
gress is not likely to force corporate taxes 
much higher. It is likewise a serious ques- 
tion as to how much further increase of indi- 
vidual tax rates can be carried. Congress 
in 1942 gave a sharp rebuff to Treasury 
efforts to boost further the very high gift 
and estate tax rates. It remains to be seen 
whether some form of spendings tax can be 
devised which will be sufficiently palatable 
and feasible of collection to win legislative 
approval. Such a tax does have the merit 
of reaching spending from capital as well 
as income. Spending in either form is 
inflationary. 

It is impossible to exaggerate the diffi- 
culty of the fiscal problem which Congress 
will face. Perhaps the most probable alterna- 
tive is some form of compulsory savings at 
fairly stiff rates, which will bring a large 


amount of cash into the Treasury and help 
to close the inflationary gap by syphoning 
off excess purchasing power. Any added 
burdens it may be necessary to cast upon 
corporations may also take this form. 
Fortunately, the administrative groundwork 
for a program of mandatory saving on a 
large scale will have been at least partially 
laid by the experience derived from the col- 
lection at the source of the Victory tax and 
the social security payroll taxes. 

A problem pressing for quick solution is 
the very practical one of enabling income 
taxpayers to meet their tax obligations. 
Congress appears bent upon early legislation 
to minimize the very real danger of wide- 
spread default by taxpayers caught with in- 
sufficient funds to meet the heavy increase in 
their income tax liabilities. It is safe to 
predict that there will be relatively few of 
the so-called technical and administrative 
amendments in the Revenue Act of 1943, 
such as are found in large numbers in the 
1942 Act. Congress will be too much pre- 
occupied with the grim task of finding more 
dollars to finance gigantic war expendtures. 
It may well be hoped, however, that the 
pressure to get revenue will not impel Con- 
gress to undo many of the excellent features 
of the current Act. 
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Relief and Renegotiation 
(Continued from page 275) 

Finance Committee in its report on the Revenue Act 
of 1942, when, in discussing the relief provisions of 
that Act and the broad and liberal amendments to 
Section 722 of the Internal Revenue Code, it pointed 
out that the machine tool industry is an example of 
one where profits are sporadic and where the years 
1936-1939 were not necessarily a fair measure of base 
or normal earnings. If this is true for the purposes 
of the excess profits tax, it is certainly true for pur- 
poses of renegotiation. 


Accordingly, it is clear that in order to do a good 
“renegotiation” job for a company the management 
or its advisers must also do a good “relief” job under 
the excess profits tax. 


The next, and more practical, question is which 
should come first? Where practicable, the examina- 
tion of the relief possibilities inherent in the situation 
and the prosecution of a claim for relief should come 
first. 

The reasons for this are manifold. In the first in- 
stance, one of the most dangerous aspects of rene- 
gotiation is the question of the allocation of expenses 
between war and civilian activity. Such a problem is 
not so heavy in the formulation of a relief claim and 
it often will be possible to establish a readjustment of 
earnings during the base period because of abnor- 
malities which will create an effective guide on which 
to operate with reference to both relief and rene- 
gotiation. Once readjustment has been made of base 
period earnings, the company will be in a better posi- 
tion to renegotiate with reference to issues of subse- 
quent allocation. Furthermore, in dealing with 
questions of relief the company necessarily will have 
the advantage of dealing with governmental officials 
who on the average will have a longer background of 
experience and a more scientific and impersonal ap- 
proach to the subject. This will follow, if for no 
other reason, from the fact that relief has been the 
subject of longer legislative consideration and depart- 
mental practice than the subject of renegotiation, and, 
also relief should continue as a subject of investiga- 
tion and consideration on the part of industry and 
government long after renegotiation fades in import- 
ance. It therefore follows, without any criticism of 
much excellent work already done in the field of re- 
negotiation, that on the whole the problem of relief 
is apt to be approached with a more scientific attitude 
than renegotiation. Accordingly, it is better to have rules 
established in relief procedure than in renegotiation. 

Renegotiation will often leave excess profits as to 
which relief can properly be sought. Since it is prob- 
able that relief will necessarily have to be pursued 
in any event, it should be pursued in the first instance 
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when it can be effective not only with reference to 
taxation, but also with reference to renegotiation. 


Furthermore, if relief is sought before renegotia- 
tion, the benefits will be equally applicable to profits 
derived from civilian business as well as renegotiable 
business; whereas if it is not sought until after re- 
negotiation, it might be restricted to only the civilian 
business. 

Another important feature of renegotiation is the 
giving of effect, favorable to the company, to develop- 
ments of special processes, patents, labor-saving de- 
vices, and the like. Under Section 721(a) (2) (C) re- 
lief is given under the excess profits tax with reference 
to profits derived from the development over a period 
of at least a year of a patent device, formula, and the 
like. The evidence as to these items with reference 
to both relief and renegotiation should be developed 
simultaneously, if possible. Otherwise, preference 
should be given to its development with reference to 
relief because of the broader scope of relief as indi- 
cated above. 

The question may be raised as to what control the 
company may have in its choice of procedures. The 
answer to this is that there is a great doubt in the 
minds of government and industry alike as to just 
how far government is entitled to go in renegotia- 
tion. There has been no judicial determination of the 
constitutional right of the government to enforce 
mandatory renegotiation as now administered. Accord- 
ingly, there is reason to believe that, if handled prop- 
erly, it will be possible to defer renegotiation to relief. 
It may not be possible to get a ruling from the Bureau 
of Internal Revenue upon an application for relief 
under the Internal Revenue Code prior to the com- 
mencement of renegotiation proceedings, but at least 
the claim can be thoroughly examined and prepared, 
and some fairly definite opinion formulated as to the 
amount of relief to which the company is entitled and 
which it will claim, before renegotiation proceedings 
are entered upon. 

After all, there is a fairly extended period for re- 
negotiation, whereas the prime means of relief under 
the excess profits tax will be lost to most taxpayers 
after September 15, 1943. 

In any event, it is clear that no irrevocable steps 
should be taken by the company until the question 
of relief both under the excess profits tax and under 
renegotiation has been thoroughly canvassed and ail 
possibilities in this direction have been explored. 

The more that practical experience takes us into 
the formulation of relief applications and the handling 
of renegotiation proceedings, the more evident it will 
become that the principles that govern both are sub- 
stantially identical in their main aspects. Every cor- 
poration should insist on preserving its rights while 
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it adopts the procedures which have been the subject 
of more extended and scientific study, preparation, and 
application, namely, those for relief. Furthermore, 
with reference to future contracts, the management 
frequently has a choice of corporate entities which will 
bid for and take government prime contracts or sub- 
contracts. If an examination of the facts from the 
viewpoint of potential relief both under the excess 
profits tax and under provisions for price adjustment 
presents an unfavorable picture, it may be advisable 
to adopt a different business medium for performing 
the contracts. This is a consideration that should be 
reviewed prior to the execution of the contract, rather 
than afterwards. 

In short, no procedure or action involving renego- 
tiation should be taken without a study of Sections 
721 and 722 of the Internal Revenue Code, the report 
of the Senate Finance Committee thereon, and the 
various authoritative writings on the subject. 








































Intergovernmental Fiscal Relations Report 
(Continued from page 286) 

more equitable coverage but would also make possible 

some simplification of payroll taxes. 

Provide controls which will insure improvement in 
the division of educational revenues, local districting, 
and the quality of the educational product, at the same 
time insuring against coercive interference with local 
autonomy and minority views concerning education. 

Provide for Federal scholarships to insure the ade- 
quate development of talent through higher education. 

In the interest of simplification, repeal Federal 
liquor license fees, retaining licenses where needed 
for administration. 


Action by State Governments: 


Negotiate with Federal representatives and collab- 
orate in the development of a Federal-State Fiscal 
Authority. 

Negotiate with Federal officials and Congress to 
inaugurate a program for the elimination of tax- 
exempt securities in such manner as not to embarrass 
States and municipalities fiscally. 

Tighten property exemption provisions; relax ceil- 
ing and uniformity requirements as to local property 
tax levies ; develop more adequate supervision of prop- 
erty tax administration. 

In collaboration with municipalities, refrain from 

demanding unreasonable war time aid from the Fed- 
eral Government, thus recognizing the importance of 
local independent. 
Apply surplus revenues, where possible, to the elim- 
ination of debt and the development of a reserve 
against war time loss of revenue and post-war need for 
public works. 
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When revenues will permit, allow Federal income 
taxes as a deduction in calculating State income taxes. 

Redouble attack on trade barriers, multiple taxation, 
and special inducements for the location of industry ; 
use of education, reciprocal agreements, and interstate 
compacts toward these ends; pass legislation allow- 
ing credit to new residents for automobile license taxes 
paid in the same year to other States. 

Collaborate with the Federal Government looking 
toward Federal arbitration of jurisdictional disputes 
and joint determination and promotion of uniform 
practices in income and business taxation especially 
with regard to questions of jurisdiction. 

Further collaborate with the Federal Government 
in the joint administration of overlapping taxes. 

Adopt legislation on their own initiative that would 
make payment of Federal automobile use tax a con- 
dition for the receipt of a State license. 

Mitigate the rotten borough system by providing 
more adequate representation for cities in State 
legislatures. 

Give more consideration to cities in the distribu- 
tion of shared taxes, particularly motor vehicle taxes. 

Adopt enabling legislation that would permit cities 
to supplement the general property tax with a rental 
tax on occupiers. 

Adopt enabling legislation that would facilitate sur- 
plus financing during war time. 

Adopt legislation requiring more adequate and more 
uniform governmental accounting and reporting. 

Cultivate an attitude that regards all governments 
as partners in a joint enterprise. 

Collaborate with the Federal Government on a 
broader and more generous program of Federal aids, 
accepting controls, but insisting that they be co- 
operatively applied rather than dictated. 


Action by Municipal Governments: 


Negotiate with Federal representatives and collab- 
orate in the development of a Federal-State Fiscal 
Authority. 

Negotiate with Federal officials and Congress to 
inaugurate a program for the elimination of tax- 
exempt securities that will not fiscally embarrass 
States and muncipalities. 

In collaboration with States, refrain from demand- 
ing unreasonable war time aid from the Federal 
Government, thus recognizing the importance of local 
independence. 

Apply surplus revenues, where possible, to the elim- 
ination of debt and the development of a reserve 
against war time loss of revenue and post-war need 
for public works. 


Broaden the property tax program by supplement- 
ing the property tax with a rental tax on occupiers. 
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The Rationale of Wartime Amortization 
(Concluded from page 257) 

ing taxable revenue with the asset, without any off- 

setting item of depreciation. For this cogent reason, 

many taxpayers prefer not to dissipate their amortiza- 

tion allowance too rapidly by taking it all in sixty 

months. 

It is well to remember that there are ways other than 
amortization to speed up recovery of the cost of assets 
acquired for wartime production. Such assets may 
properly be subject to accelerated depreciation by 
virtue of factors such as extra long or rapid use, lack 
of proper maintenance supplies because of the war, 
or absence of trained engineers for the same reason. 
The Government’s latest study on depreciation ex- 
plains: “It is recognized that the useful life of some 
depreciable property, or items thereof, may be affected 
by a radical increase or decrease in plant activity, or 
diversion in use, extending over a period of time so 
that depreciation in execss of, or less than, the amounts 
allowable under normal operating conditions or use 
may be sustained.” * 

The whole concept of amortization of emergency 
facilities, after all, is only a form of accelerated de- 
preciation, except that land is a proper subject for 
the former and not for the latter. “Amortization 
allowance is in lieu of depreciation, and if depreciation 
is larger, it alone should be allowed.” ** 

Another alternative method of write-off is through 
the medium of obsolescence. “When, through some 
change in business conditions, the usefulness in the 
business of some or all of the capital assets is sud- 
denly terminated, so that the taxpayer discontinues 
the business or discards such assets permanently from 
use in such business, he may claim as a loss for the 
year in which he takes such action the difference be- 
tween the basis and the salvage value of the 
property.” 7° It was provided under an earlier Act 
that “no depreciation will be allowed in the case of 
property which has been amortized to its scrap value 
and is no longer in use.” 7° 


26 Bulletin F, page 3. 

21 8, M, 4225 [I1V-2 CB 168]. 

28 Regulations 103, Article 19.23(e)-3. 
2 Regulations 77, Article 204. 


Recent State Tax Legislation 
(Continued from page 277) 

Inheritance Taxes (continued) 

amending Sec. 80-12-7, Utah Code; S. B. No. 37, Laws 
1943, amending Sec. 104-59-1, Utah Code; S. B. No. 132, 
Laws 1943, amending Sec. 80-12-9, Utah Code. Vermont 
—H. B. No. 63, Laws 1943. Washington—Chap. 277 
(H. B. No. 333), Laws 1943; chap. 224 (H. B. No. 358), 
Laws 1943; Chap. 276 (H. B. No. 332), Laws 1943. West 
Virginia—H. B. No. 182, Laws 1943, amending Sec. 11, 
Art. 11, Chap. 11, West Virginia Code. Wyoming— 
Chap. 91 (S. B. No. 93), Laws 1943, amending Sec. 
115-1219, Revised Statutes. 

Franchise Taxes—The following States have made 
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But “war facilities which became useless upon can- 
cellation of contracts at the termination of the war, 
and which were not thereafter used in the taxpayer's 
trade or business, are a subject for amortization and 
not for depreciation.” *° 

The machinery for filing a claim for amortization 
has been greatly simplified since 1940. Originally a 
certificate of the Advisory Commission to the Council 
of National Defense was required, but this was subse- 
quently waived.*! Likewise there were needed Non- 
reimbursement and Government Protection Certifi- 
cates, until later legislation revoked these require- 
ments.** Applications for Certificates of Necessity 
that were prepared by the writer generally have re- 
quired about six weeks for their approval to be ob- 
tained, although sometimes such approval was received 
in three weeks. 

Sight should not be lost of the fact that the purpose 
of most business enterprises is to perform a useful 
function and thereby to make money in a legitimate 
manner. Perhaps an enterprise should be willing to 
forego profit at Government expense during wartime; 
but under our present economic structure, it should 
not be required deliberately to lose money in order 
to serve the public. Ordinarily, the cost of depreciable 
assets may be spread over their expected useful life; 
but in the war effort, we obviously do not know this 
useful life we can only hope that it is short. 
Since capital expenditures have been made for an opta- 
tive short period, the amortization period should be 
similarly short, as a partial offset against the income 
produced by these capital expenditures. Only then 
will investors be assured that their funds have a prob- 
ability of being recovered, as a return of and not from 
capital. Otherwise there would be reason for that 
desolate plaint uttered many years ago: “Then | 
looked on all the works that my hands had wrought, 
and on the labour that I had laboured to do; and be- 
hold, all was vanity and vexation of spirit, and there 
was no profit under the sun.” *% 





%® Walcott Lathe Co., Dec. 956, 2 BTA 1231. 

31 Public Law 285, 77th Congress. 

% Public Law 436, Act of February 6th, 1942. 
[1942-1 CB 112]. 

33 Ecclesiastes 2:11. 


See also T. D. 5119 










changes in their Franchise Taxes: 

Connecticut—Chap. 16, Laws 1943. Idaho—Chap. 97, 
(H. B. No. 139), Laws 1943, amending Sec. 29-159, Idaho 
Code Annotated. North Carolina—H. B. No. 19, Laws 
1943, amending franchise tax schedule, General Revenue 
Act. South Dakota—S. B. No. 149, Laws 1943. 
Tennessee—Chap. 30 (S. B. 110), Laws 1943, amending 
Sec. 3, Chap. 100, Laws 1937. Washington—Chap. 122 
(S. B. No. 166), Laws 1943. Wyoming—H. B. No. 7, 
Laws 1943, amending Sec. 28-102, Rev. Stats. 


Sales and Use Taxes (continued) 
West Virginia Code; S. B. No. 170, Laws 1943, amending 


Sec. 3, Art. 13, Chap. 11, West Virginia Code; H. B 
No. 46, Laws 1943. 
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Gasoline and Other Motor Fuel Taxes 
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(Continued from page 270) 

the amount of gas tax from retail rates.’ In Cali- 
fornia, Iowa, and South Dakota sales of gasoline for 
non-highway purposes which are granted a refund of 
state tax are subjected to the sales tax. Prior to 1939 
North Carolina had a unique system. Because the 
law did not exempt gasoline and because it was not 
considered expedient to tax wholesalers, a portion of 
the 6 cent tax was transferred to the sales tax account. 
This was computed at a quarterly conference of the 
state budget director, commissioner of revenue, and 
chairman of the state highway commission.*? 


What of the Future? 


Soon after the outbreak of war the government took 
steps to ration rubber. Stocks were none too adequate 
and as the main sources of East Indian rubber fell 
into the hands of the Japanese it became evident to 
everyone that use of pleasure cars must be very limited. 
Soon sales of new tires were restricted to essential 
users ; next, manufacture of new cars was stopped and 
sale of those on hand strictly curtailed. Even when 
the rules were slightly relaxed in May, 1942, new cars 
had no extra tires. The Baruch Report showed that 
much more severe restrictions were necessary. 


These regulations and forecasts immediately re- 
duced the estimates of 1942 revenue from state sales 
taxes on cars for 25 states. Reductions in sales of cars, 
tires, and trucks are being reflected also in sales of oil 
and gasoline. In March the decline in sales tax rev- 
enue from all automobile products based on an 80 per 
cent cut in tire sales was estimated by one state officer 
at $73,681,000 or approximately 74 per cent of 1940 


revenue.*? 


This writer, J. R. Smart of the Ohio Highway 
Planning Survey, estimated that gasoline tax revenue 
would be reduced by $72,000,000 for the calendar year 
1942, and motor vehicle license fees by $37,000,000.** 


— 


"“R. S. Ford and E. F. Shepard, The Michigan Retail Sales and 
Use Tax, p. 41. 

“William L. Haas, ‘‘Sales Taxes Affecting Motor Vehicle Opera- 
tion,’’ Public Roads, 22:155. 

*® Joseph R. Smart, ‘‘Future Highway Travel and Tax Revenues,”’ 
Better Roads, 12:20, March, 1942. 


GASOLINE AND OTHER MOTOR FUEL TAXES 








TABLE 7 
Anticipated Decreases in Income of the States Resulting from Curtailment of Motor Travel * 


297 


Details of these estimates for 1942 and four succeed- 
ing years are shown in Table 7. Another estimate of 
April 1942, was that gasoline consumption would be 
reduced by 6 per cent in 1942; 15 per cent in 1943; 
17 per cent in 1944; 31 per cent in 1945 and 36 per 
cent in 1946. These estimates took into consideration 
the shortage of rubber.** Henry J. Long, Commis- 
sioner of Taxation of the State of Massachusetts, 
estimated total loss in revenues to all local govern- 
ment units caused by disruption of highway and 
automotive travel at $100,000,000 annually.*® But all 
such estimates must be revised frequently with the 
rapid changes in developments. 

Threats of gasoline rationing for the east and west 
coasts of the United States were made in the winter 
of 1941-42, and became a reality for passenger cars in 
the spring of 1942. By May supplies of gasoline were 
reduced to 50 per cent of that of the preceding year. 
In September, Price Administrator Henderson esti- 
mated that driving of private cars had been reduced 
60 per cent in the eastern area.*7 In December ration- 
ing was extended to all motor vehicles and to the entire 
country. 


Decline in state gasoline tax receipts became notice- 
able in March, 1942, but because of unusually large 
receipts for the first three quarters, and because trucks 
were not rationed, the fiscal year total figures did 
not reflect this decline. In thirteen of the seventeen 
rationed states of the eastern seaboard gasoline re- 
ceipts for July, 1942 were 24 per cent less than for 
July, 1941; for 27 other states the decline was 15 per 
cent. If New York is eliminated from the calculation, 
the slump was 25 per cent, as one-third of the decline 
occurred in that state.** In August, 1942, fourteen 
rationed states reported a decline of 21.1 per cent from 
July, 1941 ; for forty-two states, including the rationed, 
the decline was 15.1 per cent; and for the federal gov- 
ernment 25.1 per cent.*® 





“4 Tax Administrators News, March, 1942. 

* New York Journal of Commerce, April 18, 1942. 

77th Cong. 2d Sess., Hearings Before the Committee on Ways 
and Means on Revenue Revision, April 13, 1942. 

47 Quoted in the New York Times, September 29, 1942. 

% Federation of Tax Administrators, State Motor Fuel Tax Col- 
lections, Sup. II 1 to RM-213, September 2, 1942. 
® Tax Administrators News, September, 1942. 





Receipts 


7~—————————_—— Estimated Decrease 





Source of Income in 1940 1942 1943 1944 1945 After 1945 
Sales taxes,* excluding tax on lubricating oil. $ 99,252,000 $ 73,178,000 $ 73,178,000 $ 73,178,000 $ 73,178,000 $ 73,178,000 
Sales tax * on lubricating oil ............. 5,985,000 503,000 1,508,000 2,514,000 3,519,000 4,022,000 
Gasoline Nic cuni oss Wace & hone ee 864,472,000 72,616,000 217,847,000 363,078,000 508,310,000 580,925,000 
ER 439,178,000 37,330,000 112,430,000 187,529,000 262,628,000 299,959,000 





Totals 


—— 








$626,299,000 $847,635,000 $958,084,000 








* In 25 states only. 
* Joseph R. Smart, Better Roads, 12:20 (March, 1942). 
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The situation is especially serious in those states 
that devote receipts from gasoline taxes to interest on 
highway bonds. In 1940, thirteen states allotted more 
than 30 per cent of the proceeds of the gasoline tax to 
debt service. Arkansas has been using three-fourths 
of gasoline tax revenue for this purpose. Nine states 
have pledged specifically all or a portion of the gasoline 
tax,°° and five others have followed the practice of 
paying debt service from the gasoline tax.* Massa- 
chusetts, for example, is in a difficult situation because 
special five-year bonds were issued to repair road 
damage caused by the 1938 hurricane. It will be 
difficult to meet these extra charges and ordinary high- 
way costs with sharply cut revenues.*? West Virginia, 
Florida and Ohio also face serious problems. The 
director of Alabama highways announced that he might 
be forced to call on the federal government for funds in 
order to protect the investment made in their highways. 


But what federal policy will be, is not clear. High- 
way appropriations may be cut in order to reduce 
non-essential war expenditure. For example, in March 
the President ordered the Federal Works Administra- 
tor to restrict road projects to those necessary for the 
national defense and “froze” an outlay of $50,000,000. 


On the other hand, many highways are being used for | 


heavier hauling than usual, because of military needs, 
and must be maintained.™ 

A bill was introduced into the Senate for federal 
reimbursement to the states for loss of revenues caused 
by gasoline rationing. The measure (S. 2580) pro- 
vided for the states to determine losses quarterly and 
for federal payment quarterly and that they should 
not spend such funds for other purposes than those 
for which they used gasoline revenue. This measure 
was referred to the Committee on Finance but was 
never reported out. 




















Conclusion 


The gasoline tax has proved to be an excellent source 
of revenue for the states, not only because of large 
yield but because administrative problems are not 
serious, relatively, and motorists generally pay the tax 
willingly. Even very high rates have not seemed to 
reduce consumption and it appears that existing rates 
could be increased significantly if it were thought best 
to do so. If the tax were increased to pay for too 
many non-highway purposes, however, objections 
might become more serious than they are. 

Now that rationing has become universal, states 
face the problems of meeting large parts of their 
® Arkansas, Florida, Louisiana, Mississippi, Montana, New Hamp- 
shire, New Mexico, Tennessee, Texas. 

St Georgia, Idaho, Michigan, South Carolina, Washington. 

82 Federation of Tax Administrators, State Motor Fuel Tazes in 


the War Economy, RM-213, July 8, 1942. 
38 Tax Administrators News, April, 1942. 
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obligations previously financed by the gasoline tax 
through some other means, or through reduction of 
services, or both. Those states that have been fore- 
sighted enough to lay aside balances in past years are 
now better prepared to meet the future than those 
that have been less prudent. Most highway construc- 
tion will probably be postponed until after the war, 
when resumption of road building and repairing may 
prove a fruitful field for post-war employment. It 
may be that tax yields from tobacco, alcoholic bey- 
erages and incomes will be so increased during the 
war that they will make up for much of the loss from 
gasoline taxes. The federal government may come to 
the help of those states that are in serious situations. 
But, in any case, it seems certain that the amount of 
revenue available to the states during the war from 
what has been their most important source will be 
very much less than heretofore and will continue to 
decline as rationing becomes more drastic. It is con- 
ceivable that adequate development of synthetic rubber 
production and transportation facilities might mitigate 
the severity of gas rationing before the war ends but 
this is a very uncertain matter which depends upon 
multiple uncertainties, including that of the war’s 
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wealth of technical working data it would otherwise be a practical impossibility 
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Over the entire range of commercial and financial accounting, this new Handbook presents, 
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pertinent considerations of law, finance, and business management. You have, ready at band, 
working methods, practical forms, executive controls, illustrative practice. 


.You get maximum help at minimum cost of effort, since the Handbook cuts to a frac- 
tion the time usually required to reach an effective, trustworthy solution. 


Comprehensive! Current! Convenient! 
So thorough a coverage of modern accounting 
does the Handbook give you that 50 pages are 
required for the index alone. There is no 
tedious wading-through, no exasperating search- 
ing, no lost motion. The 1,510 pages and 26 
sections of the ACCOUNTANTS’ HAND- 
BOOK are designed for accessibility. Any of 
the 6,000 references contained can be located 
and put to use at a moment’s notice. 


1,510 Pages; 300 Forms 
and Iilustrations 
HANDBOOK A Storehouse of Practical Information Always within Reach 


The ACCOUNTANTS’ HANDBOOK is built to stand up under constant use. The sturdy, flexible 
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ALABAMA 
June 1—— 
Automobile dealers’ reports due. 
June 10—— 
Automobile dealers’ reports due. 
Oil and gas conservation tax due. 
Tobacco use tax and reports due. 
Tobacco wholesalers’ and jobbers’ reports 
due, 
Wholesalers’, distributors’ and retailers’ 
alcoholic beverage reports due. 
June 15— 


Carriers’, warehouses’ and transporters’ 
gasoline tax reports due. 
Carriers’, warehouses’ and transporters’ 


lubricating oils tax reports due. 
Income tax (second installment) due. 
Motor carriers’ mileage tax and reports 
due. 
June 20—— 
Automobile dealers’ reports due. 
Coal and iron ore mining tax and reports 
due. 
Gasoline tax and reports due. 
Lubricating oils tax and reports due. 
Motor fuel tax and reports due. 
Sales tax and reports due. 
June 30—— 
Carbonic acid gas reports due. 


ARIZONA 
June 5—— 
Alcoholic beverage licensees’ reports due. 
June—First Monday—— 
Railroad, telegraph and telephone company 
reports due. 
June 10—— 
Wholesale liquor dealers’ luxury tax re- 
turns and remittances due, 
June 15— 
Gross income tax and reports due. 
Income tax (second installment) due. 
Motor carriers’ tax and reports due. 
Use fuel tax and reports due. 
June 25—— 
Gasoline tax and reports due. 
Motor fuel carriers’ reports due. 
June 30—— 
Last day for corporation registration fee 
payments and reports. 


ARKANSAS 
June 10—— 
Alcoholic beverage tax and reports due. 
Natural resources purchase statements due. 
Natural resources severance tax and re- 
ports due. 
June 20—— 
Gross receipts tax and reports due. 
Motor fuel tax and reports due. 


CALIFORNIA 
June 1—— 
Gasoline tax due. 
June 15— 


Distilled spirits tax and reports due. 
Gasoline tax reports due. 
Use fuel tax and reports due. 


Beer and wine tax and reports due. 

Motor carriers’ gross receipts tax due. 
June—Last Monday—— 

Last day to file property tax returns. 


COLORADO 
June 5—— 
Motor carriers’ taxes due. 
June 10—— 


Motor carriers’ reports due. 
Wholesale dealers’ alcoholic beverage re- 
ports due, 
June 14— 
Sales tax and reports due. 
Use tax and reports due. 
June 15—— 
Coal mine owners’ reports due. 
Coal tonnage tax reports due. 
Service tax and reports due. 
June 25—— 
Gasoline tax and reports due. 


CONNECTICUT 
June 1—— 
Gasoline tax due. 
June 10—— 
Cigarette distributors’ monthly reports 
due. 
June 15—— 


Gasoline tax reports due. 
Railroad and street railway tax (semi- 
annual installment) due. 


June 20—— 
Alcoholic beverage tax and reports due. 
DELAWARE 
June 1—— 


Chain store tax and reports due. 
Express, telegraph and telephone company 
reports due. 
Kent county property taxes due. 
Manufacturer’s license tax and reports due. 
Merchants’ license tax and reports due. 
June—First Monday—— 
Steam, gas and electric company taxes due. 
June 15—— 
Filling stations’ gasoline tax reports due. 
Manufacturers’ and importers’ alcoholic 
beverage reports due. 
June 30— 
Carriers’ gasoline tax reports due. 
Distributors’ gasoline tax and reports due. 


DISTRICT OF COLUMBIA 
June 10— 
Licensed manufacturers’ and wholesalers’ 
beer reports due. 
Licensed manufacturers’, wholesalers’ and 
retailers’ alcoholic beverage reports due. 
June 15— 


Beer tax due. 
June 25— 
Gasoline tax and reports due. 
FLORIDA 
June 10—— 


Manufacturers’ and dealers’ alcoholic bev- 
erage reports and taxes due. 
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June 15— 
Carriers’ dealers’ and importers’ gasoline 
tax reports due, 
Gasoline tax and reports due. 
Motor fuel use tax and reports due. 
Transporters’ and carriers’ alcoholic bev- 
erage reports due. 
June 30—— 
Motor transportation company taxes and 
reports due. 


GEORGIA 
June 10—— 
Cigar and cigarette wholesalers’ reports 
due. 
June 15— 


Income tax (second installment) due. 
Malt beverage tax reports and payment 


due. 
June 20—— 
Gasoline tax and reports due. 
IDAHO 
June 1—— 
Mining license tax due. 
June 10—— 
Beer dealers’ reports due. 
June 15— 
Electric power company reports and taxes 
due. 


Gasoline tax and reports due. 
June—Fourth Monday—— 
Property tax (semi-annual installment) 
due. 


ILLINOIS 
June 1—— 
Bank share tax becomes delinquent. 
Last day to make personal property tax 
return. 
Personal property tax becomes delinquent 
(except Cook county) 
Real property tax (semi-annual install- 
ment) due (except Cook county). 
June 10—— 
Motor carriers’ mileage tax due. 
June 15—— 
Cigarette tax returns due, 
Last day to make alcoholic beverage re 
ports. 
Public utility tax and reports due. 
Sales tax and reports due. 
Warehousemen’s ‘alcoholic beverage reports 
due. 
June 20—— 
Gasoline tax and reports due. 
Oil production tax and reports due. 
June 30— 
Transporters’ gasoline tax reports due. 


INDIANA 

June 15— 

Carriers’ gasoline tax reports due. 
June 20—— 

Bank and trust company intangibles report 

and tax due. 

Bank share tax due. 

Building and loan association intangibles 
tax and reports due. 
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June 25—— 
Gasoline tax and reports due. 


IOWA 


June—First Monday—— 
Freight line and equipment company prop- 
erty tax reports due. 


June 10—— 
Carriers’ gasoline tax reports due. 
Class A permittees’ beer tax and reports 
due. 
Vendors of cigarettes, cigarette papers, etc., 
reports due. 
June 20—— 
Gasoline tax and reports due. 


KANSAS 


June 10—— 
Malt beverage tax and reports due. 


June 15—— 
Carriers’ gasoline tax reports due. 
Compensating tax and reports due. 
Motor carriers’ gross ton mileage tax and 

reports due. 

June 20—— 

Bank share tax due. 
Property tax (second installment) due. 
Sales tax and reports due. 
June 25—— 
Gasoline tax and reports due. 





KENTUCKY 
June 1—— 
Louisville gross receipts tax due. 
June 10—— 
Amusement and entertainment tax and 
reports due. 
Cigarette tax reports due. 
Refiners’ and importers’ gasoline tax re- 
ports due. 
June 15—— 
Alcoholic beverage reports due. 
Motor vehicle fuel (other than gasoline) 
tax and reports due. 
Passenger carriers’ mileage tax due. 
Public utility gross receipts tax and re- 
ports due. 
June 20—— 
Oil production tax and reports due. 
June 30-—— 
Dealers’ and transporters’ gasoline tax and 
reports due. 


LOUISIANA 
June 1—— 
Wholesalers’ tobacco tax reports due. 
June 10-—— 
Importers’ gasoline tax and reports due. 
Importers’ kerosene tax and reports due. 
Importers’ lubricating oils reports due. 
— wine and beer importers’ reports 
ue, 
June 15—— 
Carriers’ gasoline tax reports due. 
Carriers’ kerosene tax reports due. 
Carriers’ light wines and beer reports due. 
Carriers’ lubricating oils reports due. 
Income tax and returns due from foreign 
corporations doing business with no of- 
fice in state. 
Intoxicating liquor manufacturers’ 
dealers’ reports due. 
Wholesalers’ and retailers’ tobacco tax re- 
ports due, 
June 20—— 
Dealers’ gasoline tax and reports due. 
Dealers’ kerosene tax and reports due. 
Fuel use tax and reports due. 
Light wine and beer manufacturers’ and 
dealers’ tax reports due. 
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Lubricating oils tax due; dealers’ reports 
due. 

New Orleans sales and use tax and reports 
due. 

State sales and use tax and reports due, 

Petroleum solvents reports due. 


MAINE 
June 1—— 
Franchise tax reports due. 
June 10—— 


Manufacturers’ and wholesalers’ malt bev- 
erage reports due. 
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job without radically altering current procedure. 
Keysort, the world’s fastest card system, does not 
require costly machines or equipment. A million 
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June 15— 
Express, telephone and telegraph company 
taxes due. 
Parlor car company taxes due. 
Railroad and street railroad tax (install- 
ment) due. 
June 30—— 
Gasoline tax and reports due. 


MARYLAND 


June 10—— 
Admissions tax due. 






















































































































































































































































































































































































































































































































Beer tax and reports due. 

Gasoline tax and reports due. 

Reports due on motor fuel purchased in 
cargo lots. 


MASSACHUSETTS 
June 10—— 
Alcoholic beverage tax and reports due. 
Meals’ excise tax and reports due. 
June 15— 
Cigarette distributors’ 
due. 
June 30—— 
Gasoline tax and reports due. 


tax and reports 


MICHIGAN 

June 1—— 

Gas and oil severance tax and reports due. 
June 5—— 

Carriers’ gasoline tax reports due. 
June 10—— 

Common and contract carriers’ reports and 

fees due. 

June 15— 

Sales and use tax and reports due. 
June 20—— 

Distributors’ gasoline tax and reports due. 

Gas and oil severance tax and reports due. 
June 30—— 


Reports due of property vested in State by 
escheat. 


MINNESOTA 
June 1—— 
Annuity income tax due. 
Property tax (first semi-annual install- 
ment) delinquent. 
June 10—— 
Wholesalers’, brewers’ and manufacturers’ 
alcoholic beverage reports due. 
June 14— 
Last day to pay iron severance tax. 
Last day to pay taconite tax, 
June 15— 
Income tax (second installment) due. 
Interstate motor carriers’ mileage tax due. 
June 25— 
Gasoline tax and reports due. 
Special use fuel tax and reports due. 
June 30—— 
Last day to make property tax returns, 


MISSISSIPPI 
June 1—— 

Electric light and power, express, pipe 
line, railroad, sleeping car, telegraph and 
telephone company reports due. 

June 5—— 
Factory reports due. 
June 10—— 

Admissions tax and reports due. 

Brewers’ reports of sales and deliveries of 
malt or brewed beverages due. 

June 15—— 

Gasoline tax and reports due. 

Income tax (second installment) due. 

Manufacturers’, distributors’ and whole- 
salers’ tobacco reports due. 

Retailers’, wholesalers’ and distributors’ 
light wine and beer reports due. 

Sales tax and reports due. 

Timber severance tax and reports due. 

Use tax and reports due. 


MISSOURI 
June 1—— 
Bank share tax reports due. 
Income tax (first installment) due. 
June—First Monday—— 
Last day to make merchants’ and manu- 
facturers’ property tax return. 
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June 5— 
Non-intoxicating beer permittees’ reports 
due. 
June 15— 
Alcoholic beverage reports due. 
Gasoline tax reports due. 
Retail sales tax and reports due. 
June 25— 
Gasoline tax due. 
Use fuel tax and reports due. 


MONTANA 
June 15— 
Brewers’ and liquor wholesalers’ tax and 
reports due. 
Electric company tax and reports due. 
Gasoline tax and reports due. 
Income (corporation license) tax due. 
June 20—— 
Producers’, transporters’, dealers’ and re- 
finers’ crude petroleum reports due. 


NEBRASKA 
June 15—— 
Alcoholic beverage manufacturers’ 
wholesale distributors’ reports due. 
Gasoline tax and reports due. 
Imitation butter reports and tax due. 


and 


NEVADA 
June 1—— 
Imported petroleum products (inspection) 
reports due. 


Mine owners’ annual reports due. 
June—First Monday—— 

Property tax (quarterly installment) due. 
June 15— 

Carriers’ gasoline tax reports due. 
June 25—— 

Dealers’ gasoline tax and reports due. 

Fuel users’ tax and reports due. 


NEW HAMPSHIRE 
June 1—— 
Gasoline tax due. 
June 10—— 
Alcoholic beverage taxes and reports due. 
June 15—— 
Gasoline tax reports due. 


NEW JERSEY 
June 1—— 

Foreign insurance company tax (except on 

life premiums) due. 
June 10—— 

Excise tax and reports due from interstate 
busses. 

Gross receipts tax and reports due from 
busses and jitneys in municipalities. 

June 15—— 

Alcoholic beverage tax and reports due 
from manufacturers, distributors, trans- 
porters, warehousemen and importers. 

June 20—— 

Alcoholic beverage retail consumption and 
distribution licensees’ reports and taxes 
due. 

June 30—— 
Carriers’ gasoline tax reports due. 
Distributor’s gasoline tax and reports due. 


NEW MEXICO 
June 1—— 

Property tax reports due from private car 
companies and railroads dealing there- 
with. 

June 15— 

Occupational gross income tax and reports 
due. 

Oil and gas conservation tax reports due. 

Severance tax and reports due. 

June 20—— 
Motor carriers’ tax and reports due. 
June 25—— 
Gasoline tax and reports due. 
Use or compensating tax and reports due. 
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NEW YORK 
June 15—— 
New York City gross receipts tax and re 
turns due. 
June 20—— 


Alcoholic beverage tax and reports due. 
June 25—— 
Additional public utility tax and reports 
due. 
New York City conduit company tax and 
reports due. 
New York City public utility excise 
and returns due. 
June 30—— 
Gasoline tax and reports due. 


tax 


NORTH CAROLINA 
June 1—— 
Chain store tax due. 
License taxes due. 
June 10—— 
Carriers’ gasoline tax reports due. 
Railroads’ alcoholic beverage tax and re- 
ports due. 
June 15—— 
Sales tax and reports due. 
Spirituous liquor tax due. 
Use tax and reports due. 
June 20—— 
Distributors’ gasoline tax and reports due. 
Franchise carriers’ and haulers’ monthly 
reports and tax due. 


NORTH DAKOTA 
June 1—— 
Cigarette reports due. 
June 15— 
Alcoholic beverage transactions tax and 
reports due. 
Gasoline tax and reports due. 
Income tax (second installment) due. 
Interstate motor carriers’ tax due. 


OHIO 
June 10—— 
Admissions tax and reports due. 
Class A and B permittees’ alcoholic bever- 
age reports due. 
June 15—— 
Cigarette use tax and reports due. 
June 20—— 
Dealers’ gasoline tax reports due. 
Real and public utility property taxes 
(semi-annual installment) due. 
June 30—— 
Carriers’ gasoline tax reports due. 
Gasoline tax due. 


OKLAHOMA 
June 1—— 
Oil, gas and mineral gross production tax 
and reports due. 
June 5—— 
Mine (other than coal) operators’ reports 
due. 
June 10—— 
Airports’ gross receipts reports and tax 
due. 
Alcoholic beverage tax and reports due. 
June 15—— 
Carriers’ gasoline tax reports due. 
Gasoline tax and reports due. 
Sales tax and reports due. 
June 20—— 
Carriers’ use fuel tax reports due. 
Coal mine operators’ reports due. 
Diesel fuel ofl tax and reports due. 
Use fuel tax and reports due. 
Use tax and reports due. 


OREGON 
June 10—— 


Oil production tax and reports due. 
June 15—— 


Property tax (quarterly installment) due. 
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June 20—— 
Alcoholic beverage tax and reports due. 
Motor carriers’ tax and reports due. 
June 25— 
Gasoline tax and reports due. 


PENNSYLVANIA 
June 10—— 

Malt beverage reports due. 

Spirituous and vinous liquor importers’ re- 
ports due. 

June 15—— 

Employers’ returns of tax withheld at 
source due under Philadelphia income 
tax law. 

Manufacturers’ alcoholic beverage tax and 
reports due. 

Philadelphia income tax (second install- 
ment) due. 

June 30-—— 

Gasoline tax and reports due. 

Scranton property taxes (second quarterly 
installment) delinquent. 


RHODE ISLAND 
June 10—— 
Alcoholic beverage reports due. 
Tobacco products tax reports due. 
June 15—— 
Gasoline tax and reports due. 


SOUTH CAROLINA 

June 10—— 

Admissions tax and reports due. 

Beer and wine wholesalers’ reports due. 

Last day to make power tax and payment. 
June 20—— 

Gasoline tax and reports due. 

Reports and tax due from motor fuel (other 

than gasoline) users. 


SOUTH DAKOTA 
dune 1—— 

Express company reports due. 

Passenger motor carriers’ tax due. 

Private car line reports due. 

Railroad, telegraph, telephone, sleeping 
car, light, power, heating, water and gas 
company property tax returns due. 

June 15—— 

Alcoholic beverage reports due. 

Carriers’ gasoline tax reports due; tax due 
in 30 days. 

Carriers’ use fuel tax reports due, 

Dealers’ gasoline tax reports due; tax due 
in 30 days. 

Use fuel tax and reports due. 

June 30-—— 


Last day to file property tax returns. 


TENNESSEE 
June 1—_ 


Chain store tax due. 
Cottonseed oil mill reports due. 


June 10—— 
Barrel tax on beer due. 
Carriers’ gasoline tax reports due. 
Last day to make alcoholic beverage re- 
ports. 
June 15— 
Carriers’ use fuel tax reports due, 
Use fuel tax and reports due. 
June 20—— 
Distributors’ 
due. 
Liquid carbonic acid gas tax due. 


gasoline tax and payment 


TEXAS 
June 10—— 
Cigarette distributors’ reports due. 
tune 15—— 
Oleomargarine dealers’ taxes and reports 
due. 
June 20—— 
Carriers’ motor fuel use tax reports due. 
Liquefied gas and liquid fuel use tax and 
reports due. 
Motor fuel and use fuel taxes and reports 
due. 
Oil and gas well servicers’ reports and tax 
due. 
June 25—— 
Carbon black production tax and reports 
due. 
Cement distributors’ tax and reports due. 
Natural gas production tax and payment 
due. 
Oil production tax and reports due. 
Theatre prize and awards tax and reports 
due. 
June 30—— 


Property tax (second installment) delin- 
quent, 


UTAH 
June 1—— 


Mining occupation tax due. 
June 10—— 
Carriers’ gasoline tax reports due. 
Carriers’ use fuel tax reports due. 
Liquor licensees’ reports due. 
June 15— 
Distributors’ and retailers’ 
and reports due. 


Income (franchise) tax (second installment) 
due. 


Use fuel tax and reports due. 
June 30—— 

Alcoholic beverage licenses expire. 

Cigarette licenses expire. 


gasoline tax 


VERMONT 
June 10—— 
Alcoholic beverage tax and reports due. 
June 15—— 
Corporation income tax (second install- 
ment) due. 
Electric light and power company tax and 
reports due. 
Personal income tax (second installment) 
due. 
June 30—— 
Gasoline tax and reports due. 


VIRGINIA 
June 1—— 
Bank share tax due. 
Corporation income tax due. 
Income tax information returns due from 
individuals. 
Individual income tax returns due. 
Intangible property tax due. 
Tangible personal property tax returns 
due. 
June 10—— 
Beer dealers’, bottlers’ and manufacturers’ 
reports due. 


June 20—— 
Carriers’ gasoline tax reports due. 
Gasoline tax and reports due. 
Use fuel tax and reports due. 


WASHINGTON 
June 10—— 
Brewers’, distillers’, manufacturers’ 
wineries reports due. 
June 15—— 
Butter substitute reports and taxes due. 
Carriers’ gasoline tax reports due. 
June 25—— 
Gasoline tax and reports due.! 
June 20—— 
Use fuel tax and reports due.? 


WEST VIRGINIA 


and 


June 1—— 
Property tax 
due. 
June 10—— 


Alcoholic beverage tax and reports due. 
June 15—— 


Sales tax and reports due. 
June 30—— 


Gasoline tax and reports due. 


WISCONSIN 


(semi-annual installment) 


June 10—— 
Alcoholic beverage tax reports due. 
Tobacco products tax returns due. 
June 20—— 
Gasoline and diesel fuel tax and reports 
due. 
June 30—— 
Electric codédperative associations’ 
due. 
Motor carriers’ permit fees due. 
Privilege dividend tax and returns due. 
Railroad, telegraph, sleeping car and ex- 
press company property taxes due. 


WYOMING 


taxes 


dune 10—— 
Carriers’ gasoline tax reports due. 
June 15—— 
Dealers’ gasoline tax reports due. 
Sales tax and reports due. 
Use tax and reports due. 
Wholesalers’ gasoline tax and reports due. 
June 20—— 
Motor carriers’ tax and reports due. 
1 Effective March 13, 1943. 
2 Effective March 15, 1943. 


FEDERAL TAX CALENDAR 


June 15— 

Corporation income tax and excess profits 
tax returns due for fiscal year ended 
March 31, Forms 1120 and 1121. 

Entire income-excess profits taxes or first 
quarterly installment due on returns for 
fiscal year ended March 31. Forms 1040, 
1941, 1120, 1121, 1120H, 1120L. 
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June 15 continued 
Entire income tax or first and second quar- 
terly installments due under general ex- 
tension (citizens abroad, etc.) for year 
ended December 31, with interest at 6% 
from March 15 on first installment, Form 
1040 or 1120. 


Entire income tax or first quarterly in- 
stallment due on returns of nonresidents 
for year ended December 31, Forms 
1040B, 1040NB, 1040NB-a, 1120NB. 


Fiduciary income tax return due for fiscal 
year ended March 31. Form 1041. 


Foreign partnership return of income due 
by general extension for year ended De- 
cember 31, Form 1065, 


Individual income tax returns due by gen- 
eral extension for year ended December 
31, in case of American citizens abroad. 
Form 1040, 1040A. 


* Individual income tax return due for fiscal 
year ended March 31, Form 1040. 


Last quarterly income-excess profits tax 
payment due for fiscal year ended June 
30, 1942. Forms 1040, 1041, 1120, 1120H, 
1120L, 1121. 


Last quarterly income tax payment due on 
returns of nonresidents for fiscal year 
ended March 31, 1942. Forms 1040B, 
1040NB, 1040NB-a, 1120NB. 


Life insurance company income tax re- 
turns due for fiscal year ended March 
31. Form 1120L. 


Monthly information return of stockhold- 
ers and directors of foreign personal 
holding companies due for May, Form 
957. 


Nonresident alien individual income tax 
return due for year ended December 31. 
Form 1040B. 


Nonresident alien individual income tax 
return due (no U. S. business) for year 
ended December 31. Forms’ 1040NB, 
1040NB-a. 


Nonresident foreign corporation income 
tax return due for year ended Decem- 
ber 31. Form 1120NB. 


Partnership return of income due for fiscal 
year ended March 31. Form 1065. 

Resident foreign corporations and domes- 
tic corporations with business and books 
abroad or principal income from U, S. 
possessions—returns due for year ended 
December 31, by general extension. 
Form 1120 and 1121. 

Second quarterly income-excess profits tax 
payment due for year ended December 
31, Forms 1040, 1040A, 1041, 1120, 1120H, 
1120L, 1121. 

Second quarterly income tax payment due 
on returns of nonresidents for fiscal year 
ended September 30, Forms’ 1040B, 
1120H, 1120L, 1120NB. 

Stockholders’ monthly return of stamp ac- 
count due for May. Form 838. 

Third quarterly income-excess profits tax 
payment due for fiscal year ended Sep- 
tember 30. Forms 1040, 1041, 1120, 
1120H, 1120L, 1121. 


June 30—— 

Admissions and dues tax due for May. 
Form 729, 

Excise taxes on telegraph and telephone 
services, transportation, and safe deposit 
boxes due for May. Form 727. 

Excise taxes on lubricating oils, matches, 
and gasoline due for May. Form 726. 

Excise taxes on sales due for May, Form 
728. 

Processing taxes on oils due for May. 
Form 932, 

Retail dealers’ excise tax and returns due 
for May on jewelry, etc., furs and toilet 
preparations. Form 728A, 

Sugar (manufactured) tax due for May. 
Form 1 (Sugar). 

Tax on bowling alleys, billiard and pool 
rooms and coin-operated amusement and 
gaming devices due for May, if liability 
incurred. Form 11B, 


Tax Chips 


These conclusions are based upon court decisions, and rulings, 
the citation of which is given. They are designed as a reminder— 
full facts in each case cannot be given for lack of space. 


We bought stock of a foreign corporation for the express 
purpose of obtaining from such corporation raw materials 
necessary in our domestic corporation. Should ihis stock be- 
come worthless must the loss offset income from sources with- 
out the United States for purposes of determination of the 
foreign tax credit limitation? 


Yes. The place where the loss occurred is controlling, and 
the fact that the investment was made for the sole purpose of 
obtaining material for your domestic business does not serve 
to transfer the situs of the loss. 43-1 ustc J 9369. 


* *K 
We have received government benefit payments under the 


Soil Conservation and Domestic Allotment Act and do not 
think that such payments are taxable income. Are we right? 


No. Whether such payments are called “subsidies” or 
“benefit payments” they constitute taxable income to the re- 
cipient. 43-1 ustc J 9385. 


* * * 


My minor son is serving the Armed Forces of the United 


States. Do I, his father, include his earnings in my income 
tax return? 


No. Your son is emancipated so long as such military 
service continues and his earnings need not be reported by the 
father in his income tax return. I. T. 3605. 


* * * 


Are Contributions to United States Coast Guard Auxiliary 
allowable income tax deductions? 


Yes. For individuals as well as corporations. I. T. 3604. 
* Ok Ok 


We furnish an apartment to and for the use of our build- 
ing superintendent. Must the Victory tax be withheld on the 
value of such apartment? 

No. Special ruling. 

x ok x 


One creditor accepted cash and property having a value 
less than the face amount of an outstanding note in full satis- 


faction thereof. Does the partial cancellation constitute in- 
come in such an amount? 


No. The amount of the debt which was cancelled is not 


taxable income. It is a gift. T. C. memo. opinion. CCH 
Dec. 13,090(M). 








